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1. INTRODUCTION 

1.1. In July 2008 the South African Broadcasting Corporation Limited (“the SABC”), the 
Independent Producers Organisation (“the IPO”) and the South African Screen 
Federation (“SASFED”) entered into an agreement (“the Agreement”) in terms of 
which they jointly commissioned

1
  Mkhabela Huntley Adekeye Inc (“MHA”) (which in 

turn was to appoint additional consultants, Ms Justine Limpitlaw and Spoor and 
Fisher Attorneys) to prepare a report containing: 

1.1.1. desk-top research into legal and commercial practice in South Africa the 
United Kingdom, the United States of America, Canada, India and Brazil 
in relation to television content procurement practices as between public 
broadcasting companies and the independent production sectors and 
the regulation of intellectual property rights as between public 
broadcasting companies and the independent production sectors in 
relation to procured television content; and 

1.1.2. recommendations: 

1.1.2.1. to modify the current procurement relationship in line with 
international best practice to enable the parties to better 
exploit commercial opportunities in regard to independently 
produced television; and 

1.1.2.2. with regard to overall policy changes that ought to be 
effected, including proposing amendments to South Africa‟s 
intellectual property statutes. 

1.2. The SABC, the IPO and SASFED had been discussing the need to update their 
respective rights and obligations with regard to commissioned or procured television 
content since 2006

2
. However, in January 2008 came a fresh impetus for this, 

namely, the Department of Trade and Industry (“the DTI”) produced a set of South 
African Film and Television Production and Co-Production Incentive Programme 
Guidelines (“the DTI Guidelines”), the aim of which was to assist local film producers 
in the production of local content

3
 and which are discussed in detail in paragraph 

3.10 below. 

1.3. This report has resulted from the Agreement and MHA and its consultants thank the 
SABC, the IPO and SASFED for the opportunity of working on this exciting project 
and trust that the parties will give careful consideration to the recommendations 
made in this report in the interests of unlocking the creative and economic potential 
of the South African television production sector with benefits for a range of 
stakeholders in the sector, including but not limited to, the SABC and the members of 
the IPO and SASFED.  

                                                      
1
 Clause 3.1 of the agreement. 

2
 Clause 2 of the agreement. 

3
 See: http://www.thedti.gov.za/film/filmincentive.htm at paragraph 2.1. 

mac1
Highlight
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2. METHODOLOGY 

2.1. MHA and its consultants prepared this report making use of a variety of sources of 
information. 

2.2. MHA and its consultants conducted desk-top research (including Internet-based 
resources) into relevant intellectual property and broadcasting laws, regulations, 
charters etc governing, inter alia, the regulation of public broadcasters (particularly 
public mandate and funding issues); the regulation of local content, including 
independent television production quotas; and the commissioning of independent 
television productions.  

2.3. The countries that such desk-top research was carried out in relation to were: South 
Africa, the United Kingdom, the United States of America, Canada, India and Brazil. 

2.4. MHA conducted interviews with a range of experts and people with relevant 
experience of commissioning of independent television production in the two 
countries which formed the basis of close study, namely: South Africa and the United 
Kingdom. A full list of interviewees is contained in Annexure A to this report. 

2.5. MHA undertook in-depth and in-country analysis of legal and commercial practise in 
both South Africa and the United Kingdom. 
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3. SOUTH AFRICA 

3.1. Intellectual Property Environment: 

3.1.1. Relevant Statutes 

The statute regulating copyright in South Africa is the Copyright Act, No. 
98 of 1978, read together with the copyright regulations of 1978. 

3.1.1.1. As South Africa is a signatory to the Berne Convention for 
the protection of literary and artistic works, the Act grants 
copyright protection to nationals and foreigners alike, 
provided that foreigners are members of the Berne 
Convention.  There are currently 164 countries party to the 
Berne Convention

4
. 

3.1.1.2. The Copyright Act rewards creativity and allows the 
protection of the creator‟s unregistered rights.  It makes it 
possible for copyright owners to exercise certain rights 
granted to them and to restrain the doing of certain acts 
(“restricted acts”) by unauthorised third parties in respect of 
their copyrighted works. 

3.1.1.3. In addition to the Copyright Act, we have the Performer‟s 
Protection Act, No. 38 of 1997 as well as the Registration 
of Copyright in Cinematographic Films Act No. 62 of 1977 
with regulations promulgated thereunder.  For the purposes 
of this report, it is not necessary to deal with the 
Registration of Copyright in Cinematograph Films Act 
together with its regulations as it deals with registration 
procedures.  On the other hand, the promulgation of the 
Performer‟s Protection Act was intended to provide for the 
protection of performers and, as television content also 
embody, amongst others, literary works, artistic works, 
musical works and performances of those works, we shall 
discuss the protection afforded to performer‟s rights in 
terms of this Act. 

3.2. Copyright Act No. 98 of 1978 

Provided that the works are original and made by a qualified person (as defined in 
the Act), the Copyright Act allows protection for the following works: 

3.2.1. Literary works; 

3.2.2. Musical works; 

3.2.3. Artistic works; 

3.2.4. Cinematograph films; 

                                                      
4
 www.wipo.int. 
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3.2.5. Sound recordings; 

3.2.6. Broadcasts; 

3.2.7. Programme carrying signals; 

3.2.8. Published edition; 

3.2.9. Computer programs
5
. 

3.2.10. It is also important to note that, in order for copyright to subsist in a 
work, the work must, with the exception of broadcasts and programme 
carrying signals be reduced to a material form, that is, written down, 
recorded, represented in digital data or signals or otherwise reduced to 
material form.

6
  In terms of Section 2(2A), a broadcast is not eligible for 

copyright until it has been broadcast and a programme carrying signal is 
not eligible for copyright until it has been transmitted by a satellite. 

3.3. Authorship and ownership of copyright content 

3.3.1. The author of a work: 

The author of a work will vary according to the type of work involved.   

3.3.2. The Act defines the author as:  

3.3.2.1. In relation to a literary, musical or artistic work, the person 
who first makes or creates the work; 

3.3.2.2. In relation to a photograph, the person who is responsible 
for the composition of the photograph; 

3.3.2.3. In relation to a sound recording, the person by whom the 
arrangements for the making of the sound recording were 
made; 

3.3.2.4. In relation to a cinematograph film, the person by whom the 
arrangements for the making of the film were made; 

3.3.2.5. In relation to a broadcast, the first broadcaster; 

3.3.2.6. In relation to a programme carrying signal, the first person 
emitting the signal to a satellite; 

3.3.2.7. In relation to a published edition, the publisher of the 
edition; 

3.3.2.8. In relation to a literary, musical or artistic work or a 
computer program which is computer generated, the 
person by whom the arrangement necessary for the 
creation of the work were undertaken; 

                                                      
5
 Section 2(1)(a) – (i) of the Copyright Act No. 98 of 1978. 

6
 Section 2(2). 
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3.3.2.9. In relation to a computer program, the person who 
exercises control over the making of the computer 
program. 

3.3.3. According to the above, it is clear that in some instances authorship 
arises from the creation of the work whereas in other instances it arises 
from making arrangements for the creation of the work.   

3.4. The owner of copyright  

3.4.1. Section 21 of the Act deals with the question of ownership of copyright.  
Section 21(1)(a) provides the general rule regarding the ownership of 
copyright.  In terms of this section, the author of the work will be the first 
owner of the copyright.  In the case of joint authorship, such authors are 
the first co-owners of the copyright.  There are, however, four 
exceptions to the general rule, namely: 

3.4.1.1. Where a literary or artistic work is made by an author in the 
course of his employment by the proprietor of a newspaper, 
magazine or similar periodical, under a contract of service 
or apprenticeship, such proprietor will be the owner of 
copyright in the work insofar as the copyright relates to use 
in such publications, but in all other respects the author 
shall be the owner of any copyright subsisting in the work

7
. 

3.4.1.2. Where a person commissions the taking of a photograph, 
the painting or drawing of a portrait, the making of a 
gravure, the making of a cinematograph film or the making 
of a sound recording, and pays, or agrees to pay money or 
money‟s worth, the person who commissioned the work 
shall own the copyright subsisting therein

8
. 

3.4.1.3. In the case of all works not falling within the above two 
categories, and the work is made in the course of the 
author‟s employment by another person under a contract of 
service or apprenticeship, the copyright will be owned by 
such other person.

9
  

3.4.1.4. Where a work is made by or under the direction or control 
of the State or of an international organisation, copyright in 
such work will vest in the State or in that international 
organisation.

10
 

3.4.2. We are not going to deal with all works, but will concentrate on only 
those works which are relevant for the purpose of this opinion. 

3.4.3. We shall particularly focus on Section 21(1)(c) (i.e. the commissioning 
sub-section) as we are required to deal with the ownership of the 
copyright in a cinematograph film where the making of such a 

                                                      
7
 Section 21(1)(b). 

8
 Section 21(1)(c). 

9
 Section 21(1)(d). 

10
 Section 21(2). 
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cinematograph film has been commissioned by another party, in our 
case, the public broadcaster SABC. 

3.4.4. As mentioned above, the author of a cinematograph film is the person 
by whom the arrangements for the making of the film were made.  The 
authorship is not dependant on the creative input into the making of the 
film, but rather on the procedural arrangements for the making of the 
film.  Under normal circumstances, therefore, copyright will tend to vest 
in the producer.  There is however an exception, namely, where the 
making of a cinematograph film has been commissioned by a third 
party.  In such event, the ownership of the copyright in the 
cinematograph film will belong to the commissioning party (see section 
21(1)(c)). 

3.4.5. This commissioning clause is rather problematic as it covers limited 
categories of works, and does not include works such as literary, 
musical and artistic works, leading to undesirable results where there is 
split ownership of copyright in works embodied in the cinematograph 
film.  The copyright in literary, musical and artistic works embodied in 
cinematograph film will normally vest with the author of the work, unless 
the parties have entered into an agreement to the contrary.  In the local 
film and television industry, it is standard practice for the producer to 
obtain assignment of these works from the author and transfer these to 
the broadcaster. 

3.4.6. Section 21(1)(e) provides for the exclusion of the exceptions in 
paragraph 21(b), (c) and (d) by agreement between the author and the 
commissioning party.  It is important to note that an agreement 
cancelling out the operation of an exception is not an assignment, but 
rather has the effect of causing the copyright never to vest at all in the 
person favoured by the exception. 

3.4.7. It is also crucial to remember that a cinematograph film is a separate 
work subject to independent copyright and that it must be distinguished 
from the scenario of a film / broadcasting script (literary work) or musical 
score (musical work) or artistic works, which works are all the subject of 
independent copyright. 

3.4.8. In terms of Section 1(1) of the Act, a cinematograph film means “any 
fixation or storage by any means whatsoever on film or any other 
materials data, signals or a sequence of images capable, when used in 
conjunction with any mechanical, electronic or other device, of being 
seen as a movie picture and of reproduction, and includes the sounds 
embodied in a sound track associated with a film, but shall not include a 
computer program”.  In this regard, it is important to note that the 
soundtrack associated with the cinematograph film is not protected as a 
sound recording but as part of the cinematograph film itself. 

3.4.9. The SABC, as the owner of the copyright in a cinematograph film, will 
have the exclusive right to do, or authorise the doing of any of the 
following acts, known as restricted acts: 

3.4.9.1. reproducing the film in any manner or form;  

3.4.9.2. including making a still photograph from it;  
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3.4.9.3. causing the film to be seen or heard in public;  

3.4.9.4. broadcasting the film; 

3.4.9.5. causing the film to be transmitted in a diffusion service; 

3.4.9.6. making an adaptation of the film; 

3.4.9.7. doing in relation to an adaptation of the film any of the acts 
set out above; 

3.4.9.8. letting and/or offering or exposing for hire by way of trade, 
directly or indirectly, a reproduction or adaptation of the 
film.

11
 

3.4.10. Section 20 of the Act is also relevant for our enquiry and provides for the 
protection of the moral rights of the author and reads as follows: 

“20(1) Notwithstanding the transfer of the copyright in a literary, musical 
or artistic work in a cinematograph film or in a computer program, the 
author shall have the right to claim authorship of the work, subject to the 
provisions of this act, and to object to any distortion, mutilation or other 
modification of the work where such action is or would be prejudicial to 
the honour or reputation of the author; provided that an author who 
authorises the use of his work in a cinematograph film or a television 
broadcast or an author of a computer program or a work associated with 
the work of a computer program may not prevent or object to 
modifications that are absolutely necessary on technical grounds or for 
the purpose of commercial exploitation of the work”. 

3.4.11. Although the moral rights cannot be assigned, they can be waived in 
terms of an agreement between the parties. 

3.4.12. Copyright may be transmissible as movable property by assignment, 
testamentary disposition or operation of law

12
.  It may be transferred in 

respect of the following: 

3.4.12.1. some or all of the acts which the owner of the copyright has 
the exclusive right to control, for example the right to make 
an adaptation of the work, to publish it or to broadcast it; 

3.4.12.2. part of the term or duration of the copyright; or 

3.4.12.3. a specified country or other geographical area.
13

 

3.4.13. It is clear from Section 22(1) that the owner of the copyright in a work 
can transfer all or some of his rights under the copyright to another 
person.  An assignment has the effect of divesting the assignor of the 
right or rights assigned and these become the property of the assignee. 

                                                      
11

 Section 8(1)(a) – (g). 
12

 Section 22(1). 
13

 Section 22(2). 
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3.4.14. It must also be borne in mind that an assignment of copyright, whether 
partial or total, will only be effective if it is in writing and has been 
assigned by or on behalf of the author

14
. 

3.4.15. In terms of Section 22(5), a prospective owner of copyright may assign 
to another person, wholly or partially, copyright in a future work, or the 
copyright in an existing work in which copyright does not subsist but will 
come into being in the future.  By way of example, a graphic artist can 
assign the copyright in an artistic work or a logo which he is about to 
make to another person and, once the artistic work or logo has been 
completed, the other person will become the owner of the copyright.   

3.4.16. The provision dealing with the assignment of copyright in future works 
may enable the SABC, as the owner of the copyright in a commissioned 
cinematograph film, to assign, wholly or partially, the work once it comes 
into existence.  This is most likely to be utilised in co-productions where 
funding emanates from both parties or other independent investors.  
Such an arrangement would have the effect of excluding the operation 
of the commissioning exception in Section 21(1)(c) and will also be in 
line with Section 21(1)(e). 

3.4.17. As in the case with other intellectual property rights, it is possible to 
grant exclusive and non-exclusive licences in respect of copyright.  The 
licences may be in respect of any of the acts which the owner of 
copyright is entitled to authorise (i.e. the so-called restricted acts which 
differ depending on the type of work involved), in respect of any 
geographical area or for part of the term of copyright.  Unlike an 
assignment, the copyright owner remains the owner of the rights 
concerned even though he may be precluded from exercising the 
particular rights during the duration of the licence. 

3.4.18. Exclusive licences must be in writing 
15

whereas non-exclusive licences 
do not have to be in writing, and can be implied or inferred from 
conduct

16
. 

3.4.19. Contrary to the non-exclusive licence, an exclusive licence must be in 
writing and places the exclusive licensee in substantially the same 
position as the copyright owner. 

3.4.20. In cases where an exclusive licence is granted by the owner of 
copyright, only the licensee will have the rights to exercise the restricted 
acts to the exclusion of all, including the licensor

17
.  Non-exclusive 

licences, on the other hand, may be granted to a number of persons to 
use the copyrighted work. 

3.4.21. An exclusive licensee, or exclusive sub-licensee, unlike a non-exclusive 
licensee, has the right to sue third parties for copyright infringement in 
his own name and to recover any damages which he or she may have 
suffered as a result of the infringement concerned. 

                                                      
14

 Section 22(3). 
15

 Section 22(3). 
16

 Section 22(4). 
17

 Section 1(1) – definition of “exclusive license”. 
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3.4.22. The South African Copyright Act makes provision for the granting of 
compulsory licences by the Copyright Tribunal

18
.  The Copyright 

Tribunal has powers to grant all types of licences under copyright in 
respect of all types of works eligible for copyright.  Prior to the coming 
into effect of the Copyright Amendment Act of 1992, the Tribunal‟s 
powers were limited and he could only grant certain types of licences in 
respect of certain types of works. 

19
  

3.4.23. The Copyright Tribunal is authorised to grant licences in two situations, 
namely, where a person or an organisation claiming to be representative 
of such a person seeks a licence in terms of a licensing scheme 
operated by a licensing body, and where a person requires a licence 
which is not covered by a licence scheme.

20
 Normally, a licence scheme 

would be run by a collecting society such as, for example, SAMRO 
(South African Music Rights Organisation), which represents the rights 
of owners of copyright in respect of musical works. 

21
 

3.4.24. The Tribunal will only consider an application of an individual or an 
organisation claiming to be representative of a group of persons to 
which the scheme relates once he has satisfied himself that such an 
individual or organisation is reasonably representative of the class of 
persons which it claims to represent. 

22
 

3.4.25. In the event that any person requires a licence in a case not covered by 
a licence scheme, and claims that refusal to grant such a licence by the 
licensing body, individual or juristic person is unreasonable, the Tribunal 
will grant such an application if the claim of the applicant is well-founded 
and the refusal to grant the licence by such copyright holder is 
unreasonable. 

23
 

3.4.26. The Tribunal may also grant an application by a person for a 
compulsory licence in cases where the individual claims that the terms 
or conditions subject to which a licensing body proposes that the licence 
should be granted are unreasonable, and the Tribunal is satisfied that 
the claim of the applicant is well-founded.

24
  The failure of broadcasters 

to commercially exploit the commissioned film and their refusal to grant 
producers licences to do so, may be regarded by the Tribunal as 
unreasonable and may lead to the granting of a compulsory license. 

3.4.27. The Copyright Tribunal is in essence a judge or an acting judge who is 
from time to time appointed as a commissioner of patents in terms of 
section 8 of the Patent Act of 1978.

25
   The procedures and forms for 

making application to the Copyright Tribunal are set out in the Copyright 

                                                      
18

 See section 29 – 36 of the Copyright Act and Regulations 19 – 39 of the Copyright Regulations, 1978, 
which deal with the Copyright Tribunal and procedures relating to compulsory licence applications to the 
Tribunal. 
19

 See “Watch out for compulsory licences!” By O.H. Dean in the Managing Intellectual Property (MIP) of 17 
February 1992. 
20

 Section 30. 
21

 Handbook of South African Copyright Law by O.H. Dean, pg. 1-88 at paragraph 12.16.3. 
22

 Section 31(3). 
23

 Section 33(3)(a) and 33(5). 
24

 Section 33(3)(b) and 33(5). 
25

 Section 29(1). 



Page 12 
 

Regulations.
26

  At this stage, it is sufficient to state that the Tribunal may 
grant the prospective licensee a compulsory licence once he has 
satisfied himself that the applicant‟s claim is well-founded and subject, 
of course, to the payment of a reasonable royalty.  A decision of the 
Tribunal may be appealed to the Supreme Court and the Court may 
confirm, vary or set aside the order or decision appealed against, remit 
the matter to the Tribunal with instructions to take further evidence or 
set out further information if the record fails to do so, or take any other 
cause of action which in its opinion is fair and may lead to the speedy 
and inexpensive settlement of the case, or make such order as it deems 
fit.

27
  

3.4.28. The mechanism provided by the Act for obtaining compulsory licences is 
a useful tool which can be used by prospective licensees to compel 
copyright holders to grant licences in respect of their copyrighted works.  
It can especially be used by independent producers to compel 
broadcasters to provide licences to commercially exploit their films in 
South Africa either by making an adaptation of the film or letting or 
offering for hire by way of trade copies of the film, or by doing any of the 
permitted acts reserved for copyright owners, including merchandising 
and making reproductions of the films on other platforms. The Tribunal 
may grant such a compulsory licence if refusal to grant the licence by 
the broadcaster is seen as unreasonable.   

3.4.29. In our scenario, if the SABC fails to exploit copyrighted works in South 
Africa and does not grant the producers the rights to do so, the Tribunal 
may well rule that the SABC is unreasonable and that the producers 
should be granted a compulsory licence to commercialise the 
copyrighted works subject, of course, to payment of a reasonable 
royalty to the SABC. 

3.4.30. Although the sections dealing with compulsory licences may be 
attractive to prospective licensees, either in the form of investors who do 
not own the copyright in the works or authors of commissioned works, 
they have not been invoked much in practice.  In fact, there has only 
been one application to the Copyright Tribunal for the issuance of a 
compulsory licence.

28
 

3.4.31. A cinematograph film may embody a sound recording which is the 
subject of independent copyright protection.  The exclusive rights 
granted to the owner of copyright in a sound recording are as follows: 

3.4.31.1. making, directly or indirectly, a record embodying the 
recording; 

3.4.31.2. letting, or offering or exposing for hire by way of trade, 
directly or indirectly, a reproduction of the sound recording; 

3.4.31.3. broadcasting the sound recording; 

                                                      
26

 See footnote 16. 
27

 Section 36(1) – (3)(a)-(d) of the Copyright Act. 
28

 See Johannesburg Operatic and Dramatic Society vs Music Theatre International and others (South 
African Patent Journal, March 1969, p223); “Watch out for compulsory licences! By O.H. Dean (supra). 
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3.4.31.4. causing the sound recording to be transmitted in a diffusion 
service; and 

3.4.31.5. communicating the sound recording to the public. 
29

 

3.4.32. The last three restricted acts are known as needle time.  In the absence 
of agreement to the contrary, none of the restricted acts may be 
performed without payment of a royalty to the copyright owner of such 
work.  The principles and basis of remuneration for the performance of 
the restricted acts are specifically provided for in the Act in Section 9(A).  
In terms of this section, the payment of a royalty is determined by 
agreement between the user of the sound recording and the owner of 
copyright or their representatives.  

3.4.33.  In most instances, the sound recording may embody a performance in 
terms of the Performer‟s Protection Act, and the user must therefore pay 
royalty to the copyright owner of the sound recording who will, in turn, 
pay the performer. 

3.5. Performer’s Protection Act No. 11 of 1967   

3.5.1. As performer‟s rights are almost invariably affected in the making of a 
film, we need to highlight certain provisions which are relevant to the 
rights of performers.  In terms of section 1(1) performer means “an 
actor, singer, musician, dancer or other person who acts, sings, 
delivers, declaims, plays in or otherwise performs, literary or artistic 
works”. 

3.5.2. Section 5 lists the prohibited acts in respect of performances. 

3.5.3. Section 5(1) provides that no person may – 

3.5.3.1. without the consent of the performer, broadcast or 
communicate to the public an unfixed performance of the 
performer, unless the performance is itself already a 
broadcast performance; 

3.5.3.2. without the consent of the performer make a fixation of the 
unfixed performance of the performer; 

3.5.3.3. without the consent of the performer make a reproduction 
of a fixation of the performance of the performer; 

3.5.3.4. if the original fixation (with certain limited exceptions) was 
itself made without the consent of the performer; 

3.5.3.5. if the reproduction is made for purposes other than those in 
respect of which the performer gave his consent originally;  

3.5.3.6. if the reproduction is made for purposes other than private 
study, or personal and private use, or criticism or review, or 
for teaching or scientific research, (Section 8 of the Act); 

                                                      
29

 Section 9(a) – (e) 
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3.5.3.7. by means of a fixation of a performance published for 
commercial purposes, without payment of a royalty to the 
performer- 

3.5.3.7.1. broadcast the performance; 

3.5.3.7.2. cause the performance to be transmitted in a 
diffusion service; or 

3.5.3.7.3. cause any communication of the performance 
to the public. 

3.5.4. In the absence of any agreement to the contrary, a performer‟s consent 
to the broadcasting of a performance is deemed to include consent for 
rebroadcasting of the performance, for the fixation of the performance, 
for broadcasting purposes, and the reproduction of the fixation for 
broadcasting purposes. 

3.5.5. The amount of any royalty payable in terms of this section is determined 
by an agreement between the performer and the broadcaster, or 
between their collecting societies. 

3.5.6. A performer who has authorised the fixation of a performance will, in the 
absence of an agreement to the contrary, be deemed to have granted to 
the person making the fixation the exclusive right to receive the royalties 
payable in terms of Section 5 for the broadcasting or communication to 
the public of the fixed performance.  A performer is, however, entitled to 
share in such royalties received as per the agreement between the 
performer and the person making the fixation or between their collecting 
societies.  In the event that an agreement cannot be reached between 
the parties, the matter may be referred to a Copyright Tribunal for 
determination. 

3.5.7. As musicians in South Africa have collecting societies to collect royalties 
on their behalf and the other creative talent such as actors, writers, etc. 
do not, there is a need to form a similar body or bodies for creative 
talent so as to ensure that they are adequately compensated for repeat 
performances.  Currently, it would appear from the interviews which 
were conducted that there is no proper record keeping by the SABC and 
there is also no adequate mechanism in place to ensure payment of 
repeat fees to creative talent. 

3.5.8. Where several performers take part in the same performance, the 
consent for fixation and/or broadcasting may be given by the manager 
or leader of the group.  A single royalty payment for the use of the 
performance shall, unless otherwise stipulated, be made to the manager 
or leader who must, in turn, distribute the proceeds to the members of 
the group as per the agreement. 

3.5.9. It must, however, be borne in mind that the provisions of the Performer‟s 
Protection Act may be varied by a contract between the performer and 
any user or prospective user of his performance in respect of the use of 
his performance. 

30
This section recognises the supremacy of the 

                                                      
30

 Section 13 of the Performers Protection Act. 
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freedom of contract which is similarly applicable in respect of all other 
types of copyrighted work. 

3.5.10. There are various other works embodied in the cinematograph film, the 
so-called “underlying works”, which may be artistic works, literary works 
or sound recordings which are owned by the author and this leads to 
complications in practice.  The application of Section 21(1)(c) may, of 
course, be excluded by contract and the ownership in the commissioned 
work may vest in the author rather than the commissioner (Section 
21(1)(e)).  Similarly, the underlying works embodied in the 
cinematograph film may be assigned to the commissioner by a written 
contract.  

3.5.11. In summary, the first ownership of copyright generally vests in the 
author of the work subject to certain exceptions set out in Section 21 of 
the Act.  For the purpose of our opinion, the most relevant of these 
exceptions is the one found in Section 21(1)(c) dealing with 
commissioned works, in particular the ownership of copyright in a 
cinematograph film.  In this regard, the ownership of copyright in a 
cinematograph film vests in the commissioner of the work who has paid 
or agreed to pay for it in monies worth, which in our current scenario, is 
the SABC.  

3.5.12. We have not been able to find any case law where the effect of Section 
21(1)(c) has been excluded, insofar as it relates to cinematograph films. 

3.6. Format Rights: 

3.6.1. The entertainment and media industry has evolved a lot in recent times 
with the advent and rise of TV formats, and the issues surrounding the 
protection of such TV formats.   

3.6.2. TV formats are television programmes based on a concept or format 
produced in another market, which is adapted for the local market using 
local talent. They have been described by Shelly Lane as “the fixed 
structure of a programme which is repeated week after week giving the 
programme its character, dramatic movement, identity, and incidentally 
its marketability.

31
  The television industry recognises and respects 

format rights, and some of the well-known TV formats include Big 
Brother, Who Wants to be a Millionaire?, The Weakest Link and Pop 
Idols.   

3.6.3. While it is recognised that there is a commercial need for TV formats to 
enjoy a form of protection as they are works of the intellect of the 
creator, it is very difficult to protect these under copyright in most 
countries, including South Africa, as copyright can only subsist in a work 
once the work has been reduced to material form. TV formats are seen 
as not qualifying and are regarded as concepts behind TV shows which 
have not been reduced to material form.

32
 

                                                      
31

 Understanding the global TV format:  by Albert Moran and Justin Malbon, pg. 129.  Published by Intellect 
Books, 2006. 
32

 See “The Plot Thickens:  Formats, Sequels and Spin-offs after Google Mobile, issue 3, Entertainment Law 
Review, Sweet and Maxwell Limited, pages 85 – 87. 
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3.6.4. Although the idea or concept is not copyrightable, the individual 
elements in a format may be capable of protection, such as the music, 
graphic symbols etc.  If the concept for producing the format is 
documented in writing, then it may also be protected under literary 
works. 

3.6.5. It is certainly unfortunate that at this stage TV formats do not enjoy 
copyright protection per se in South Africa and in most other 
jurisdictions, but moves are afoot to find a remedy to protect this sui 
generis form of intellectual property. As our local producers are alive to 
the opportunities presented by TV formats and the licensing of such 
formats, we can certainly predict that there will be a number of local 
formats which will be produced in South Africa and which may be 
licensed in other markets.  There is therefore a need to find a 
mechanism to protect such rights. 

33
 

3.7. Copyright and international treaties: 

3.7.1. There are a number of international conventions and treaties which deal 
with the protection of copyrighted works emanating from contracting 
states, and South Africa is a signatory to the Berne Convention for the 
protection of Literary and Artistic Works

34
, first adopted in 1886, and the 

agreement on Trade Related Aspects of Intellectual Property Rights 
(“TRIPS Agreement”) concluded in 1994. 

35
 

3.7.2. There are currently 164 member states of the Berne Convention, 
including Brazil, Canada, India, South Africa, United Kingdom and 
United States of America.  The United States of America only acceded 
to the Berne Convention on 1 March 1989 and had previously entered 
into a bi-lateral agreement with South Africa in terms of which the two 
countries granted each other copyright protection in respect of works 
emanating from their countries. It follows that parties who are not 
members of the Berne Convention will not be afforded the protection 
granted to members in terms of the convention. 

36
 

3.7.3. Each signatory to the Berne Convention is expected to pass laws which 
give an accepted minimum standard of protection of copyrighted works.  
Member states of the Convention are required to grant to foreigners the 
same copyright protection in their works as they do to their own 
nationals, i.e. the so-called national treatment. 

3.7.4. Similarly, Article 3 of the TRIPS Agreement deals with the principle of 
national treatment and provides that “Each Member shall accord to the 
nationals of other Members treatment no less favourable than that it 
accords to its own nationals with regards to the protection of intellectual 
property,...”. 

3.7.5. As South Africa has subscribed to the TRIPS agreement, we are 
required to give national treatment to members of the World Trade 
Organisation and to protect works emanating from member countries of 

                                                      
33

 See our recommendation regarding the possible protection of format rights. 
34

 http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html. 
35

 See Handbook of South African Copyright Law by O.H. Dean on page 4 – 246. 
36

 Ibid on page 1 – 95 at paragraph 13. 
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the World Trade Organisation in exactly the same way as works 
emanating from South Africa. 

3.7.6. What is important to bear in mind when giving effect to the principle of 
national treatment in accordance with the Berne Convention, TRIPS 
agreement and other international treaties, is that the ownership of 
copyright in each jurisdiction must be regulated in terms of the local 
copyright law in that particular jurisdiction and not by the law of the 
country of origin of the work.  For instance, in terms of Section 21(1)(c) 
of the Copyright Act, the copyright in a commissioned cinematograph 
film would belong to the commissioner in South Africa, whereas in 
Britain the British copyright in that film would vest in the author since 
that is what the Copyright, Designs and Patent Act 1988 of Britain 
provides

37
.  In order to deal with these differences regarding the 

ownership of copyright in various jurisdictions, contracting parties elect 
to enter into agreements in terms of which copyright in the film is 
assigned to the commissioner throughout the world. 

3.8. Public Broadcasting Environment with Regard to Independent Television 
Production: 

3.8.1. Statutory Framework: 

3.8.1.1. The transformation of the SABC from a state to a public 
broadcaster began with the South African transition to 
democracy and the now-repealed Independent 
Broadcasting Authority Act.

38
  

3.8.1.2. The then-broadcasting regulator, the Independent 
Broadcasting Authority (“the IBA”) was empowered in terms 
of section 53 of the IBA Act to regulate independent 
television production requirements by imposing these in 
both licence conditions and in regulations. 

3.8.1.3. In 1995 the IBA released its Triple Inquiry Report which 
determined, inter alia, that: 

3.8.1.3.1. South Africa was a rainbow nation with diverse 
cultures and languages which had not 
sufficiently seen itself reflected on television 
screens. It had an opportunity to develop 
national identity, culture and character through 
a range of local programming which 
recognised and celebrated the diversity of 
South African people. The South African 
independent production quota could facilitate 
these developments

39
; and 

3.8.1.3.2. the IBA was to propose that broadcasters be 
encouraged to commission independent 
production companies which are owned or 

                                                      
37

 See below the section dealing with copyright in the UK. 
38

 Act 153 of 1993. 
39

 Triple Enquiry Report, 1995 at paragraph 16.3.2.1. 
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controlled by black South Africans and 
women, companies which are based in a 
range of provinces and non-metropolitan 
areas and to commission new talent 

40
. 

3.8.1.4. In 1999 the Broadcasting Act 
41

came into force. One of the 
objects of the South African broadcasting system, in terms 
of the Broadcasting Act, is to provide a significant place for 
programmes produced by the independent production 
sector.

 42
  

3.8.1.5. The IBA was replaced by the Independent Communications 
Authority of South Africa (“ICASA”) in terms of the ICASA 
Act 

43
and the IBA Act was repealed by the Electronic 

Communications Act 
44

 (“the ECA”).  

3.8.1.6. The ECA, at section 61, contains statutory requirements 
that ICASA prescribe regulations regarding the 
commissioning of independently produced South African 
programming. Section 61(2)(b) defines “independent 
television production” as “a production of local television 
content 

45
 by a person not directly or indirectly employed by 

any broadcasting service licensee or by a person who is 
not controlled by or is not in the control of any broadcasting 
service licensee”. Note that the term “control” is not defined 
in the ECA. Further, the ECA at section 61(3) empowers 
ICASA to impose licence conditions regarding independent 
television production. 

3.8.1.7. The SABC was converted in terms of the Broadcasting Act 
into a public company incorporated under the Companies 
Act

46
, the sole shareholder of which is the State

47
. 

3.8.1.8. The SABC is required to comply with a charter contained in 
Chapter IV of the Broadcasting Act

48
.  A number of the 

provisions of the SABC‟s Charter are relevant to the issue 
of the commissioning of independent television 
programming, including that: 

3.8.1.8.1. the SABC must encourage the development of 
South African expression by providing in 
South African official languages a wide range 
of programming that, inter alia: reflects South 

                                                      
40

 Triple Enquiry Report, 1995 at paragraph 16.2.3. 
41

 Act 4 of 1999. 
42

 Section 3(5)(e) of the Broadcasting Act. 
43

 Act 13 of 2000. 
44

 Act 36 of 2005. 
45

 Which is itself defined in section 61(2)(a) of the ECA. 
46

 Act 61 of 1973. 
47

 Section 8A of the Broadcasting Act. 
48

 Section 6(1) of the Broadcasting Act. 
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African artistic creativity and displays South 
African talent in entertainment programmes

49
; 

3.8.1.8.2. the SABC must commission such audio-visual 
material as may be conducive to the objects of 
the Corporation;

50
 

3.8.1.8.3. the SABC must nurture South African talent 
and train people in production skills

51
; 

3.8.1.8.4. the SABC must purchase or acquire sound 
recordings and films

52
; 

3.8.1.8.5. the public service provided by the SABC must 
strive to be of high quality in all of the 
languages served

53
; 

3.8.1.8.6. the public service provided by the SABC (for 
example SABC 1 and 2) must include 
programmes made by the SABC as well as 
those commissioned from the independent 
production sector

54
; and 

3.8.1.8.7. the commercial services provided by the 
SABC (for example SABC 3) must 
commission a significant amount of their 
programming from the independent sector

55
. 

3.8.1.9. Another issue to note is that section 38 of the Broadcasting 
Act establishes the South African Broadcast Production 
Advisory Body (“the Advisory Body”) to advise the Minister 
on the development, production and display of, inter alia, 
local television content. In terms of section 38(4) the 
Advisory Body is required to make recommendations to the 
Minister to determine: policy and strategies to give effect to 
the production and display of local content; financing 
strategies to support the production and display of local 
content; supply-side measures and initiatives to support the 
production of local content; and policies to enhance the 
production of local content for the multi-channel and digital 
broadcasting environment. Unfortunately in the nine years 
since this provision was enacted, the Advisory Body was in 
fact never established and as a result no such 
recommendations have been made, let alone implemented. 

                                                      
49

 Section 6(4)(a) and (b) of the Broadcasting Act. 
50

 Section 8(i) of the Broadcasting Act. 
51

 Section 8(n) of the Broadcasting Act. 
52

 Section 8(o) of the Broadcasting Act. 
53

 Section 10(1)(c) of the Broadcasting Act. 
54

 Section 10(1)(h) of the Broadcasting Act. 
55

 Section 11(1)(c) of the Broadcasting Act. 
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3.8.2. Regulatory Framework: 

3.8.2.1. ICASA has prescribed the ICASA South African Television 
Content Regulations

56
  (“TV Content Regulations”) in terms 

of section 53 of the IBA Act. Although the IBA Act has been 
repealed, section 95(2) of the ECA provides that 
regulations made in terms of, inter alia, the IBA Act, remain 
in force until they are amended or repealed by the ECA. To 
date, the TV Content Regulations have not been repealed 
by ICASA and therefore remain in force in terms of the 
ECA. 

3.8.2.2. The key aspects of TV Content Regulations dealing with 
independent television production are as follows, namely 
that: 

3.8.2.2.1. public television broadcasting licensees (that 
is, the SABC in relation to SABC 1, 2 and 3 
television stations) must ensure that a 
minimum of 40% of their South African 
television content programming consists of 
programmes which are independent television 
productions ;

57
 

3.8.2.2.2. independent television productions must be 
spread reasonably evenly between South 
African arts, drama, documentary, informal 
knowledge-building, children‟s and educational 
programming ;

58
 

3.8.2.2.3. public television broadcasting services 
(namely SABC 1, 2 and 3) must ensure that 
their terms of trade and commissioning 
procedures are fair, transparent and non-
discriminatory.

59
  

3.8.2.3. In order to ascertain how much independent television 
production is actually required, it is important to have 
regard to the South African television content programming 
quotas prescribed for the SABC. In this regard, the TV 
Content Regulations have prescribed that: 

3.8.2.3.1. 55% of the SABC‟s programming on each 
channel consists of South African television 
content

60
  measured over the period of a year 

during the South African television 
performance period;

61
 and 

                                                      
56

 Notice 154 published in Government Gazette No. 28454 dated 31 January 2006. 
57

 Section 6 of the TV Content Regulations. 
58

 Section 6 of the TV Content Regulations. 
59

 Section 7 of the TV Content Regulations. 
60

 Note that the TV Content Regulations use the definition contained in section 53 of the IBA Act. 
61

 Defined as the period between 05h00 and 23h00 every day. 



Page 21 
 

3.8.2.3.2. in complying with this overall local content 
quota, the SABC is required to ensure that the 
following minima are complied with:

62
 

(a) 35% of its drama programming consists of South African drama; 

(b) 80% of its current affairs programming consists of South African current affairs; 

(c) 50% of its documentary programming consists of South African documentary 
programming; 

(d) 50% of its informal knowledge building programming consists of South African 
informal knowledge building programming; 

(e) 60% of its educational programming consists of South African educational 
programming; and 

(f) 55% of its children‟s programming consists of South African children‟s programming. 

3.8.2.4. Note that in terms of section 10.1 of the TV Content 
Regulations, ICASA may review these regulations from 
January 2009. 

3.8.2.5. It is also important to note the provisions of the recent Draft 
Broadcasting Digital Migration Framework Regulations.

63
 

Although these are only draft regulations, they indicate how 
the SABC is likely to be affected by the move from 
analogue to digital technology. Draft Regulation 4(2) makes 
it clear that seven channels are to be set aside for the 
SABC, two for commercial television services and five for 
public television services. As the SABC currently operates 
three terrestrial television services (two public and one 
commercial), this is an additional four channels of content 
which will need to be provided for, all requiring local 
content with local language programming etc. 

3.8.3. Licensing Framework: 

3.8.3.1. SABC 1: 

3.8.3.1.1. SABC 1‟s current licence is PBSTV 2/2004. It 
is an 8 year licence and is valid until 22 March 
2012. The licence is due to be converted in a 
public broadcasting licence issued under the 
ECA but the licence conversion process has 
yet to be finalised and so this licence remains 
in force. 

3.8.3.1.2. We shall focus on those licence conditions 
relevant to the commissioning of independent 
television content. 

                                                      
62

 Section 3.3 of the TV Content Regulations. 
63

 Notice 1240 published in Government Gazette 31490 dated 3 October 2008. 
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3.8.3.1.3. In terms of clause 7.1 of Schedule A to the 
licence, the SABC must comply with the 
programming obligations imposed upon it by 
the applicable provisions of the TV Content 
Regulations.  

3.8.3.1.4. In terms of clause 12.5 of Schedule A to the 
licence, the SABC is required to submit 
quarterly written reports to ICASA indicating 
inter alia: the extent of different genres, South 
African television content and the use of each 
official language. 

3.8.3.1.5. In terms of clause 14.3 Schedule A to the 
licence, the SABC shall endeavour to achieve 
fair and reasonable participation by historically 
disadvantaged persons with respect to, inter 
alia, procurement. 

3.8.3.1.6. In terms of clause 2.2 of Schedule C to the 
licence, the SABC is required to broadcast at 
least the number of hours of programming 
material in particular genres as is set out in the 
table thereunder. 

3.8.3.2. SABC 2: 

3.8.3.2.1. SABC 2‟s current licence is PBSTV 1/2004. It 
is an 8 year licence and is valid until 22 March 
2012. The licence is due to be converted in a 
public broadcasting licence issued under the 
ECA but the licence conversion process has 
yet to be finalised and so this licence remains 
in force. 

3.8.3.2.2. We shall focus on those licence conditions 
relevant to the commissioning of independent 
television content. 

3.8.3.2.3. In terms of clause 7.1 of Schedule A to the 
licence, the SABC must comply with the 
programming obligations imposed upon it by 
the applicable provisions of the TV Content 
Regulations.  

3.8.3.2.4. In terms of clause 12.5 of Schedule A to the 
licence, the SABC is required to submit 
quarterly written reports to ICASA indicating 
inter alia: the extent of different genres, South 
African television content and the use of each 
official language. 

3.8.3.2.5. In terms of clause 14.3 of Schedule A to the 
licence, the SABC shall endeavour to achieve 
fair and reasonable participation by historically 
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disadvantaged persons with respect to, inter 
alia, procurement. 

3.8.3.2.6. In terms of clause 2.2 of Schedule C to the 
licence, the SABC is required to broadcast at 
least the number of hours of programming 
material in particular genres as is set out in the 
table thereunder. 

3.8.3.3. SABC 3: 

3.8.3.3.1. SABC 3‟s current licence is PBSTV 3/2004. It 
is an 8 year licence and is valid until 22 March 
2012. The licence is due to be converted in a 
public broadcasting licence issued under the 
ECA but the licence conversion process has 
yet to be finalised and so this licence remains 
in force. 

3.8.3.3.2. We shall focus on those licence conditions 
relevant to the commissioning of independent 
television content. 

3.8.3.3.3. In terms of clause 7.1 of Schedule A to the 
licence, the SABC must comply with the 
programming obligations imposed upon it by 
the applicable provisions of the TV Content 
Regulations.  

3.8.3.3.4. In terms of clause 12.5 of Schedule A to the 
licence, the SABC is required to submit 
quarterly written reports to ICASA indicating 
inter alia: the extent of different genres, South 
African television content and the use of each 
official language. 

3.8.3.3.5. In terms of clause 14.3 Schedule A to the 
licence, the SABC shall endeavour to achieve 
fair and reasonable participation by historically 
disadvantaged persons with respect to, inter 
alia, procurement. 

3.8.3.3.6. In terms of clause 2.2 of Schedule C to the 
licence, the SABC is required to broadcast at 
least the number of hours of programming 
material in particular genres as is set out in the 
table thereunder. 

3.9. Public Broadcasting Environment with Regard to Financial Accountability 
Requirements: 

3.9.1. Funding: 

3.9.1.1. The funding model of the SABC is dependent upon which 
division of the corporation one is considering. 
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3.9.1.2. The public services division of the SABC (of which SABC 1 
and 2 are a part) may draw revenues from advertising and 
sponsorships, grants and donations as well as television 
licence fees

64
 and may receive grants from the state.

65
 

3.9.1.3. The commercial services of the SABC (of which SABC 3 is 
a part) must subsidise the public services to the extent 
recommended by the Board and approved by the 
Minister.

66
 

3.9.1.4. The SABC‟s funding model is heavily dependent on 
commercial activities such as advertising and sponsorship. 
In this regard:

67
 

3.9.1.4.1. commercial revenue (advertising, sponsorship 
etc) amounted to 78% of the SABC‟s revenue 
for the financial year ending 31 March 2008; 

3.9.1.4.2. television licence revenue amounted to 17% of 
the SABC‟s revenue for the financial year 
ending 31 March 2008;  

3.9.1.4.3. direct government funding amounted to 2% of 
the SABC‟s revenue for the financial year 
ending 31 March 2008; and 

3.9.1.4.4.  “other revenue” amounted to 3% of the 
SABC‟s revenue for the financial year ending 
31 March 2008. 

3.9.1.5. From the above, it is clear that only 19% of the SABC‟s 
funding comes from television licence fees and government 
grants, a model that many have criticised as being a “core 
challenge for the SABC”,

68
 particularly in relation to its 

public service programming. 

3.9.1.6. Further, it is important to note that the SABC‟s exploitation 
of all of its intellectual property rights in its programming 
library or archive would fall under the definition of “other 
revenue”. For example, SABC Merchandising manages 
and oversees commercial licensing of almost 3000 SABC 
trademarks for use by third parties.

69
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 These are prescribed by the Minister of Communications in terms of section 27 of the Broadcasting Act. 
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 Section 10(2) of the Broadcasting Act. 
66

 Section 11(1)(d) of the Broadcasting Act. 
67

 SABC Annual Report 2008, pg: 23. 
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 See for example: “Meeting their Mandates:  A critical Analysis of South African Media Statutory Bodies”. 
69

 SABC Annual Report 2008, pg: 54. 
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3.9.2. Financial Accountability: 

3.9.2.1. The SABC is listed as a “major public entity” in terms of 
Schedule 2 to the Public Finance Management Act

70
 (“the 

PFMA”). 

3.9.2.2. It is also a “national public entity” as defined in section 1 of 
the PFMA because it is a corporation which is established 
in terms of national legislation and is accountable to 
Parliament.  

3.9.2.3. As a major public entity, the SABC is required to comply 
with the provisions of Chapter 6 of the PFMA

71
. Chapter 6 

sets out various duties and responsibilities in respect of 
financial management of public entities. We set out below 
certain of these which, in our opinion, have particular 
relevance to the commissioning of independent television 
programming.  

3.9.2.4. In terms of Chapter 6 of the PFMA, the SABC board, inter 
alia: 

3.9.2.4.1. is the accounting authority for the SABC;
72

 

3.9.2.4.2. must exercise the duty of utmost care to 
ensure reasonable protection of the assets 
and records of the SABC;

73
 

3.9.2.4.3. must act with fidelity, honesty, integrity and in 
the best interests of the SABC in managing 
the financial affairs of the SABC

74
; 

3.9.2.4.4. must ensure the SABC has and maintains an 
appropriate procurement and provisioning 
system which is fair, equitable, transparent, 
competitive and cost effective;

75
 

3.9.2.4.5. must take effective and appropriate steps to, 
inter alia, prevent irregular expenditure, 
fruitless and wasteful expenditure and 
expenditure not complying with the operational 
policies of the SABC;

76
 

3.9.2.4.6. is responsible for the management, including 
the safeguarding, of the assets and for the 

                                                      
70

 Act 1 of 1999. 
71

 Section 46 of the PFMA. 
72

 Section 49(2)(a) of the PFMA. 
73

 Section 50(1)(a) of the PFMA. 
74

 Section 50(1)(b) of the PFMA. 
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 Section 51(1)(a)(iii) of the PFMA.. 
76

 Section 51(1)(b)(ii) of the PFMA. 
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management of the revenue, expenditure and 
liabilities of the SABC;

77
 and 

3.9.2.4.7. must take effective disciplinary steps against 
any employee who makes or permits an 
irregular expenditure or a fruitless and 
wasteful expenditure.

78
 

3.9.2.5. Further, Chapter 6 of the PFMA requires, inter alia, that an 
official within the SABC: 

3.9.2.5.1. must ensure that the system of financial 
management and internal control established 
for the SABC is carried out within the area of 
responsibility of that official;

79
 

3.9.2.5.2. is responsible for the effective, efficient, 
economical and transparent use of financial 
and other resources within that official‟s areas 
of responsibility;

80
 

3.9.2.5.3. must take effective steps to prevent, within 
that official‟s area of responsibility, any 
irregular expenditure and fruitless and 
wasteful expenditure and any under collection 
of revenue due;

81
 and 

3.9.2.5.4. is responsible for the management, including 
the safeguarding, of the assets and the 
management of the liabilities within that 
official‟s area of responsibility.

82
 

3.9.2.6. It is important to note that the SABC board commits an act 
of financial misconduct if it wilfully or negligently makes or 
permits an irregular expenditure or a fruitless and wasteful 
expenditure.

83
 Further, each member of the SABC board is 

severally and individually liable for any financial misconduct 
of the SABC board

84
 and can be liable upon conviction to a 

fine or to imprisonment for a period not exceeding five 
years for a failure to comply with various provisions of the 
PFMA.

85
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3.10. The Potential Impact of the DTI’s Guidelines 

3.10.1. The DTI Guidelines provide financial assistance to local productions in 
the form of a rebate of 35% of the first R6 million of the Qualifying South 
African Production Expenditure (“QSAPE”) and 25% of the remainder of 
the QSAPE but there is a total rebate cap of R10 million.

86
 The rebate 

was made available from 1 February 2008 and will be administered for a 
period of six years until 2014

87
. 

3.10.2. The DTI Guidelines have certain rebate eligibility requirements 
namely:

88
 the applicant must apply for the rebate before the 

commencement of principal photography; applicant must be a special 
purpose corporate vehicle (“SPCV”) incorporated in South Africa solely 
for the purpose of the production of the television project; the majority of 
SPCV shareholders must be South African of whom at least one must 
play an active role in the production and be credited in such role;  and 
only one television drama or documentary series per SPCV is eligible 
for the rebate. Further, both the SPCV and its holding companies must 
comply with the requirements for broad-based black economic 
empowerment in terms of the Codes of Good Practice for broad-based 
Black Economic Empowerment. At least 50% of the principal 
photography schedule must be filmed in South Africa (with a minimum 
period of two weeks). 

3.10.3. The DTI Guidelines contain certain rebate eligibility format requirements 
in respect of television, namely:

89
 telemovies, television drama series, 

documentaries and animation. The DTI Guidelines also contain certain 
rebate exclusions with regard to formats, including: reality TV, variety 
programming, and training programmes.

90
 

3.10.4. The DTI Guidelines have certain qualifying criteria in terms of production 
expenditure, which is set at a minimum of R2.5 million

91
. Further, the 

DTI Guidelines have certain qualifying production criteria, including that 
the majority of the intellectual property be owned by South African 
citizens.

92
 

3.10.5. Importantly, in terms of the DTI Guidelines, a television project 
commissioned by any broadcaster is NOT eligible for the rebate

93
 and 

an SPCV which wants to take advantage of the rebate cannot be owned 
and controlled by a broadcaster

94
. 

3.11. Commercial Practice with regard to the Commissioning of Television Content 
from the Independent Production Sector 
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3.11.1. In line with local content requirements which are revised upwards both 
in the SA TV Content Regulations and in the SABC‟s licence conditions, 
it is not surprising that a significant percentage of the SABC‟s content 
budget is devoted to local content. Indeed in the 2007/8 financial year 
the SABC invested more in local content than in foreign content.

95
   

3.11.2. Further, the SABC has invested heavily in ensuring more non-English 
language programming, and in the 2007/8 financial year up to 80% of 
local programmes utilised languages other than English.

96
  

3.11.3. The SABC has no in-house production capacity other than for news, 
current affairs and sports programming. Therefore the relationship 
between the SABC and the independent television production sector is 
a crucial and strategic one as independent producers are responsible 
for 100% of the SABC‟s local content programming. 

97
  

3.11.4. The SABC has correctly placed enormous emphasis on assisting in the 
transformation of the independent production industry and has 
determined as a key performance area, increasing the participation of 
content producers from historically disadvantaged groups including in 
the regions. Further, one of its key content objectives is to introduce 
new players to the market .

98
 

3.11.5. The SABC has recognised that the broadcasting and production 
environments are changing fast and has identified “ongoing rights 
fragmentation, and a range of issues relating to rights ownership, 
access, affordability and protection” as an area to be addressed

99
. 

Indeed if one looks at the areas of responsibility of the five clusters that 
the SABC has established to implement its overall strategies, in our 
view intellectual property rights (acquisition, exploitation etc) cut across 
four of these, namely: People; Operations; Funding; and Risk, Strategy 
and Governance. 

100
 

3.11.6. The SABC has developed fairly standard policies and procedures for the 
procurement of local content other than that produced in house. 

3.11.7. SABC Policy and Procedures for the Procurement of Local Television 
Programmes 2004 (“SABC Procurement Policy”)  

3.11.7.1. The SABC has formulated and adopted the SABC 
Procurement Policy. 

3.11.7.2. The SABC Procurement Policy‟s policy statement
101

 
includes that: 
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 SABC Annual Report 2008 at pgs 6/7. 
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 SABC Annual Report 2008 at pgs 7 and 3. 
97

 Confirmed in interviews with various SABC personnel. 
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 SABC Annual Report 2008 at pg 33. 
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3.11.7.2.1. the SABC is committed to providing the public 
with  a wide range of high quality local 
programmes; 

3.11.7.2.2. the SABC  is committed to fostering a vibrant 
local production industry and to contributing to 
empowerment and development in that 
industry;  

3.11.7.2.3. the SABC‟s procurement of local content 
should be cost effective, efficient and operate 
within set guidelines that limit the risk to the 
SABC; and 

3.11.7.2.4. the policy complies with the Broadcasting Act, 
the PFMA, ICASA regulations and the 
Promotion of Administrative Justice Act 
102

(“PAJA”). 

3.11.7.3. The SABC Procurement Policy‟s policy objectives 
103

include: 

3.11.7.3.1. procuring the best possible content in an 
affordable and cost-effective manner; 

3.11.7.3.2. developing a flexible approach to the business 
of procurement; 

3.11.7.3.3. developing systems that guarantee efficiency, 
transparency, fairness and accountability; and 

3.11.7.3.4. improving the control environment governing 
the procurement process. 

3.11.7.4. The SABC Procurement Policy identifies four approaches 
to procuring local content, namely:

104
 

3.11.7.4.1. commissioning: where the SABC provides 
100% of financing for a programme yet to be 
produced;  

3.11.7.4.2. joint ventures: where the SABC enters into a 
co-financing/co-production agreement with 
either a co-investor or co-producer of a 
programme, or enters into a pre-sale 
agreement for a programme that is yet to be 
produced;  

3.11.7.4.3. acquisition: where the SABC acquires rights in 
a programme which is already complete; and 
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 Act 3 of 2000 
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3.11.7.4.4. barter agreements: generally these are 
between advertisers and the SABC where the 
SABC acquires rights in a product (whether 
complete or not) in return for airtime for 
commercial exposure granted to the 
advertiser. 

We shall focus mainly on commissioning practices for the 
purpose of this report although other forms of procurement 
will also be addressed in brief. 

3.11.7.5. The SABC‟s business planning processes with regard to 
commissioning are, in brief: each television channel 
develops business plans which include a programming and 
scheduling strategy and plan which specifies the 
programming required by the channel including, stipulating 
requirements and budget allocations for specific genres 
with respect to, inter alia: existing programmes to be re-
commissioned and new local programming required to be 
commissioned. The channel creates a detailed Content 
Brief to the SABC‟s content divisions (for our purposes, the 
relevant division is the SABC‟s Content Hub) which in turn 
manages local programme procurement on behalf of the 
channel. The Content Hub then prepares a commissioning 
and acquisition strategy and plan for local programming 
including planning and management of commissioning to 
meet the requirements of the channel‟s Content Brief.

105
 

3.11.7.6. Commissioning Practices: The SABC‟s commissioning 
practice policies are contained in paragraph 1.1 of section 
1 of the SABC‟s Procurement Policy,

106
 key aspects thereof 

are set out immediately below. 

3.11.7.6.1. Budget and Expenditure Control: 

(a) The budget available for a particular programme is determined through the SABC‟s 
business planning processes outlined above. This budget should form the basis for a 
guide price to producers to be included in the request for proposals (“RFP”). 

(b) The price paid to an independent producer is based on the cost of the production 
plus a producer‟s fee based on a set sliding scale 

107
linked to agreed production 

costs and to the accumulated cost of all productions awarded to the producer in a 
fiscal year.  

(c) The proposed production budget is evaluated on a line by line basis against the 
SABC‟s pricing norms, taking into account the specific needs of the production and is 
agreed between the SABC and the producer. 
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 See pages 27 and 28 of the SABC‟s Procurement Policy.  See also as an example:  Request for 
Proposals Sithengi 2006. 
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 See pages 16 to 21 of the SABC‟s Procurement Policy. 
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 The sliding scale ranges from 20% of production value (in the case of productions under R500 000.00) to 
5% of production value (in the case of productions over R18 million (taking into account accumulated 
production values). See paragraph 6.17 of Part Two of the SABC‟s Procurement Policy at pg 170. 
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(d) The SABC has three processes to control production expenditure, namely: 

(i) advance payment to producers: the SABC advances finance to 
producers based on agreed budgets, cash-flow schedules and delivery 
subject to receiving required cost reports, verified through invoices and 
bank statements etc; 

(ii) expenditure monitoring: the producer must provide the SABC with 
detailed cost reports and supporting documentation to verify all 
expenditure items. The SABC retains the right to appoint a full time 
production controller to the production. The SABC requires the producer 
to open a separate bank account for each production; and 

(iii) expenditure auditing: the SABC retains the right to have any production 
audited by its own internal auditor or independent auditor. 

3.11.7.6.2. Editorial Control: 

(a) The SABC retains full editorial control of commissioned programmes to ensure same 
meet the SABC‟s quality and editorial standards 

(b) The SABC manages the editorial process through the approval of key creative 
aspects of the production including: key creative personnel and cast. 

(c) Editorial content is managed through the SABC approving: series outlines, 
treatments, scripts, and offline and online versions of the programme. 

3.11.7.6.3. Ownership and Rights: 

(a) In the case of commissioned productions which are 100% financed by the SABC, all 
of the intellectual property rights in and associated with such production vest 
exclusively in the SABC, including: trademarks, characters and formats and all rights 
to commercially exploit the production eg, exploitation of all broadcast rights, 
theatrical rights, prequel or sequel rights, character rights, multimedia variations and 
merchandising. 

(b) The SABC‟s policy is to pay the producer 15% of all net profits
108

 derived by the 
SABC through the licensing of the broadcast rights of the programme to third parties 
anywhere in the world. Further the SABC‟s policy is to pay the producer an additional 
10% of its net profits as a finder‟s fee, where the producer introduces a third party to 
the SABC and which results in a sale of the programme to such third party. 

(c) The producer is to obtain full clearance of all rights pertaining to contributors and all 
elements of the production and must provide verification of these. 

(d) The SABC is responsible for the payment of repeat fees to performers and writers 
and the share in proceeds through commercial exploitation to producers, performers 
and writers in accordance with the terms of the SABC‟s prescribed Writers and Free-
Lance Artists Contracts as well as the Standard Production Agreement. 
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 Defined in the SABC‟s Procurement Policy at pg 19 as: “gross income made from exploitation minus 
distribution commission to a maximum of 35%, marketing and promotional expenses to a maximum of 10%, 
direct costs associated with editing, dubbing and/or sub-titling, traveling for purposes of exploitation of the 
production and all payments relating to royalties, residuals and the like, manufacturing and/or transfer costs”. 
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3.11.7.6.4. Deliverables:  

All tapes, finished programmes, shot footage, 
assets and archive material are the property of 
the SABC and must be delivered to the SABC 
in accordance with the Standard Production 
Agreement. 

3.11.7.7. Joint Venture Agreements: Here the SABC enters into a 
co-financing or co-production agreement with either a co-
investor or co-producer of a programme or enters into a 
presale agreement for a programme that is yet to be 
produced. The SABC‟s joint ventures practice policies are 
contained in paragraph 1.2 of section 1 of the SABC‟s 
Procurement Policy

109
, key aspects thereof are set out 

immediately below. 

3.11.7.7.1. Co-production/co-financing Agreements: 

(a) The SABC jointly contributes with other parties towards the financing of a programme 
yet to be completed. There is a sharing of risk and the rights and obligations of 
parties are agreed on a project-by-project basis. 

(b) The SABC evaluates the business for the programme before deciding on its level of 
financial involvement. The SABC requires warranties that co-financing monies are in 
place before it will be enter into co-financing agreement (note including completion 
bonds or production insurance etc). The SABC requires the right to approve the total 
production budget and of the production and delivery schedule. 

(c) The level of editorial control to be wielded by the SABC will depend on the level of 
investment. Where the SABC is the dominant investor it may insist on full editorial 
control but in consultation with other investors. Where it is not the dominant investor 
it will require to be consulted on all editorial matters. 

(d) With regard to the division of intellectual property rights in co-productions, the 
SABC‟s general rule is that rights follow risk, that is, rights are to be determined pro-
rata to the investments made by the parties. 

3.11.7.7.2. Pre-sale Agreements: The SABC may acquire 
rights, for example, to broadcast a 
programme, prior to the programme having 
been made, on a project by project basis. 

3.11.7.8. Acquisition:  Here the SABC licences or acquires rights in a 
programme which is already complete or in an existing 
programme format or concept. The SABC‟s acquisition 
practice policies are contained in paragraph 1.3 of section 
1 of the SABC‟s Procurement Policy

110
, key aspects thereof 

are set out immediately below. 

3.11.7.8.1. The SABC has a market-related price range 
(revised annually) for each genre of 
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programming which is used to determine the 
licensing fee for each transaction. 

3.11.7.8.2. Payments are made on delivery of material, 
within technical requirements and as per 
agreed payment schedules. 

3.11.7.8.3. The SABC selects, views and exercises 
editorial approval of all licensed programming 
prior to broadcast. 

3.11.7.8.4. Intellectual property rights: Copyright – that is 
the right of ownership of the programme - is 
retained by the licensor (usually the producer). 
The SABC elects what intellectual property 
rights to a programme it wishes to acquire and 
payment is dependent on the nature of these 
rights, for example: 

(a) platforms e.g. satellite, terrestrial, Internet, other new media; 

(b) merchandising, sub-licensing; 

(c) number of transmissions; 

(d) licence period; 

(e) exclusivity;  or 

(f) right of first refusal. 

3.11.7.9. Barter Agreements: generally these are between 
advertisers and the SABC where the SABC acquires rights 
in a product (whether complete or not) in return for airtime 
for commercial exposure granted to the advertiser. Barter 
agreements are negotiated on a case-by-case basis. If the 
SABC does not exercise editorial control over the 
programme, it will not guarantee to broadcast it. The 
SABC‟s barter practice policies are contained in paragraph 
1.4 of section 1 of the SABC‟s Procurement Policy.

111
 

3.11.7.10. It is important to note that the SABC‟s Procurement Policy 
contains a specific section dealing with equity and industry 
development.

112
 A key aspect of SABC policy with regard 

to industry economic development and international 
competitiveness is being open to new business models in 
which risk and benefits can be shared between the SABC 
and producers.

113
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3.12. Analysis of the South African Television Production Environment: 

3.12.1. In undertaking our analysis of the South African television production 
environment we interviewed a broad range of different stakeholders in 
the industry as recommended by the parties to the MHA agreement and 
as more fully set out in Annexure A hereto. It was agreed that 
interviewees should feel free to talk openly about their experiences and 
views and that their comments would be on a “not for attribution” basis. 

3.12.2. The interviews were wide-ranging and often lasted for two hours or 
more. We shall deal with the issues raised on an issue by issue basis 
reflecting the positions of the independent production (and associated) 
sectors and of the SABC to try to clarify areas of agreement and 
disagreement. For obvious reasons we have addressed key issues and 
left out comments that we felt were peripheral to the focus of the report. 

3.12.3. Main drivers of commissioned programming and the independent 
production sector: 

3.12.3.1. Independent producers said that being in a large 
bureaucracy like the SABC was not conducive to creative 
flair and that many people with entrepreneurial attitudes felt 
more comfortable in the independent production sector. 

3.12.3.2. Both producers and the SABC acknowledged the important 
role played by the independent production sector in 
ensuring that television content did not have “one voice” 
and that there was a plurality of voices even on a single 
station. If all content was to be produced in-house by the 
SABC – this plurality of voices and views would disappear. 
One SABC staffer said that the role of the independent 
production sector would become even more critical after 
the roll-out of Digital Terrestrial Television as the SABC will 
have many more broadcast channels as a result. 

3.12.3.3. Local content regulations which include requirements for 
independent television production were a spur to the 
sector. Further, the independent production sector and the 
SABC is well aware that South African audiences as a 
general rule prefer local content to foreign content and that 
it is a significant driver of revenue for the SABC. However, 
a concern was raised by the independent production sector 
about the lack of a definition of “independent” in respect of 
independent television production beyond a reference to 
not being owned and controlled by a broadcaster. In this 
regard: 

3.12.3.3.1. it was pointed out that a company or entity that 
owned a broadcaster could also own a 
nominally-independent production company; 

3.12.3.3.2. many producers felt that the levels of micro-
managing of the production process by the 
SABC (see paragraph 3.12.5.10 below) 
mitigated against production companies being 
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truly “independent” and thought that ICASA‟s 
regulations were being undermined if not 
violated by such practices. 

3.12.3.4. DTI rebates were also helping to develop the sector 
although there needed to be changes with regard to 
intellectual property rights to be able to take proper 
advantage of these in relation to television content 
production. Many independent producers were of the view 
that the DTI rebates could be enormously helpful in 
improving the production values of particularly local dramas 
and documentaries. Most producers emphasized the need 
for the SABC to engage the DTI about making the rebate 
available for commissioned work through, among other 
things, changing the intellectual property rights ownership 
issue. 

3.12.3.5. A producer with decades of experience with the SABC 
sketched the history of the SABC‟s decision essentially to 
shut down its in-house production capacity in the early 
1990s and to switch to a model based on Channel 4 in the 
United Kingdom ie outsourcing production, strong support 
for local production industries and funding on a “cost of 
production + producer‟s fee” model. 

3.12.3.6. One senior SABC manager described the current SABC 
processes as a “virtual production house” – that is, the 
SABC contracts directly with independent producers to 
obtain the content it has identified that it needs. The 
manager warned against unintended consequences if the 
independent production sector pushes too hard on the 
rights issue, namely that in recognition of the fact that 
“Content is King”, the SABC may choose to, once again, 
produce in-house, thereby leaving the independent 
production sector entirely without security. 

3.12.4. Benefits of the Current Commissioning System 

3.12.4.1. Transformation of the independent production sector 

3.12.4.1.1. The independent production sector is quick to 
recognise the huge role played by the SABC 
in transforming the industry in terms of 
supporting new players and particularly in 
assisting black producers to emerge. It was 
recognised that the 300-odd production 
companies that now exist represents a far cry 
from the 6 or 7 established, white, production 
houses that existed in the early 1990s. 
However, it was also stated that many of these 
were barely making an living and that there 
was a high level of market fragmentation and 
differences between large and small 
companies and established and newer 
companies. 
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3.12.4.1.2. It was recognised that the SABC‟s practice of 
cash-flowing commissioned productions did 
enable new talent without any other financial 
backing to produce programmes which are 
aired and that this played a critically important 
role in the production industry. It was 
recognised that internationally, it is very 
difficult for new entrants to access sources of 
funding. 

3.12.4.2. It was generally recognised that the SABC provides 
producers with more support in terms of skills development 
than either e-tv or M-Net.  

3.12.4.3. SEDIBA Programme for Script Writers and other skills 
development initiatives 

3.12.4.3.1. Although there were a few producers who 
were not impressed with the results of the 
SEDIBA programme, most independent 
producers were very complimentary about it 
and said that it had played a critical role in 
skills development in the industry. One 
independent producer said:  ”SEDIBA has 
improved the quality of local drama since its 
inception – it has upped everyone‟s game”. 

3.12.4.3.2. Within the SABC a number of staffers 
commented on how the Content Hub had 
managed to significantly improve the standard 
of local content and that this had paved the 
way for e-tv and M-Net to follow suit.  

3.12.5. Problems with the Current Commissioning System 

3.12.5.1. Ownership of Intellectual Property Rights entirely vests with 
the SABC re: Commissioned Programmes 

3.12.5.1.1. A universal complaint from the independent 
production sector was the perceived 
“unfairness” of having to give up all intellectual 
property rights in return for funding to make 
programming to suit SABC commissioning-
specifications which generate advertising and 
other revenue for the SABC sufficient to 
recoup production costs and in some 
instances generate significant profits. 
Importantly, SABC staffers were quick to point 
out that a large number of productions 
commissioned actually ran at a loss to the 
SABC and it, alone, bore the risk associated 
with such losses and therefore could not be 
expected to share only the upside of 
successful productions with producers. 
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3.12.5.1.2. Rights ownership was the single biggest issue 
of concern identified by the independent 
producers and the fact that the SABC was 
perceived as being totally intransigent on 
rights to commissioned work is the cause of 
huge frustration in the independent production 
sector. Also, a number of SABC staff said the 
SABC‟s approach was a deterrent to co-
productions because other investors were put 
off by the SABC‟s approach to rights. 

3.12.5.1.3. Independent production interviewees were 
quick to point out that as the industry leader, 
should the SABC change its practices in this 
regard, the other television commissioners eg 
e-tv, M-Net etc would quickly follow suit and 
there would be a sea-change in practices 
throughout the industry. 

3.12.5.1.4. Independent production interviewees 
expressed a keen desire to move toward 
models of rights ownership that pertain for 
example in the US and the United Kingdom, 
that is, that the broadcaster pays a licence for 
the right to broadcast for a particular period 
and thereafter all intellectual property rights 
revert to the producer.  

3.12.5.1.5. However most independent producers agreed 
that a “one size fits all” approach would not be 
appropriate in the South African context and 
that flexibility was key. This was particularly so 
when considering factors such as: 

(a) Level of  financing required 

(b) Level of experience of the producer involved 

(c) Previous track record of production successes 

(d) Need for transformation of the sector and therefore empowerment of young and new, 
particularly black, talent. 

3.12.5.1.6. Independent producers were particularly 
anxious to explore variations of: 

(a) Reversionary copyright after the expiration of a particular time period; 

(b) Distinctions between different types of rights; and 

(c) Sharing rights such that the SABC could benefit financially from the producer‟s ability 
to sell/exploit rights more effectively than the SABC. 

3.12.5.2. Importantly, a number of SABC interviewees were in 
agreement about the reversion of rights to producers if the 
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SABC was indeed unable to sell or otherwise exploit the 
rights, and suggestions ranged from four to seven years 
although others, particularly senior staff were hesitant 
about this as they wanted the SABC to be able to benefit 
from assets going forward. 

3.12.5.3. Interestingly many SABC staff were in agreement about the 
need to change the rights distribution between producers 
and the SABC. The key rights, from an SABC point of view, 
are: broadcast rights for use over all platforms that the 
SABC has access to. Thereafter, there was a level of broad 
agreement that secondary and other rights could be shares 
more equitably eg on a 50/50 basis. It was agreed that the 
critical issue is to ensure income generation from rights and 
the sharing of that, rather than having access to rights that 
were not exploited. 

3.12.5.4. It is important to note that there are very different views on 
this issue within the SABC, particularly from senior 
management. One said that in his view the relationship was 
like contracting a builder to build a house in accordance 
with clear specifications. A common thread running through 
this view was that the critical “germ” of a programme was 
the “idea” developed by the SABC and then put out in a 
brief. There is a very real feeling within the SABC that the 
intellectual property correctly vested in the SABC with 
regard to commissioned work as the producer was 
essentially merely steering the SABC‟s vision, concept and 
idea into reality. Further, there is also a view, particularly at 
the senior level of SABC Management, that intellectual 
property rights must go with risk ie with actual funding in 
programming. 

3.12.5.5. The SABC was also adamant that if a new rights regime 
was to be agreed upon, it could not apply retrospectively 
due to the difficulty of implementation: “it would just be too 
complicated. It is not worth my while to unscramble those 
eggs” said one senior executive. 

3.12.5.6. Lack of Exploitation of Intellectual Property Rights 

3.12.5.6.1. The issue of the SABC‟s ability to exploit the 
intellectual property rights to programming that 
it has was the issue on which there was 
almost universal agreement (ie by both the 
SABC and independent production sector 
interviewees) that is, the SABC has been 
extremely, indeed notoriously, unsuccessful in 
exploiting rights, particularly in regard to sales 
of commissioned programmes.  

3.12.5.6.2. One senior executive put this down to the 
SABC behaving as a broadcaster instead of 
as a production house and consequently not 
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paying sufficient attention to this issue ie. to 
exploiting rights. 

3.12.5.6.3. Indeed one senior staffer at the SABC said: “It 
is stupid to claim everything and we do 
nothing with it – it is beyond belief! This is not 
sustainable. What is needed is fairness. The 
SABC doesn‟t respect intellectual property 
within its own structures and this disrespect is 
off-loaded onto the producers too”. This was 
denied by the SABC‟s international sales 
office which claimed that given the type of 
content available, it had been “very 
successful”. The office says it sells about 
1500-4000 hours of content a year and this is 
mostly to markets in Africa which are not rich 
markets. 

3.12.5.6.4. The independent production sector and indeed 
SABC interviewees expressed some 
sympathy with the SABC‟s international sales 
office for what they see as its poor sales 
record citing the following reasons: 

(a) the office is extremely understaffed (two sales people) and these are SABC staffers 
ie employees, as opposed to television distribution entrepreneurs. However it is 
important to note that the sales office denies it is under-staffed and says it makes 
use of approximately 10 active international distributors; 

(b) the office is not well-regarded within the SABC; 

(c) the products available for sale often have limited universal appeal due to: 

(i) poor production quality that cannot compete with internationally 
accepted standards with regard to: sound, camera work, lighting etc; 

(ii) the absence in a number of cases of technical resources such as 
musical and effects tracks, making dubbing into other languages 
extremely difficult and expensive; 

(iii) the use of non-English languages, particularly where a number of 
languages is used in a single programme and the consequential use of 
sub-titling which is not popular for television; and 

(iv) being too culturally-specific to South Africa.  

3.12.5.6.5. Indeed the SABC international sales unit 
estimated that only about 10% of 
commissioned programming had any chance 
of being marketable – a staffer put it bluntly: 
“the rest of the world can live very well without 
South African content products”. 

3.12.5.6.6. One senior SABC staffer expressed the view 
that the SABC actually over-invests in content 
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because it pays too much for rights it can do 
nothing with – so the rights become locked in 
assets that the SABC cannot use because it 
cannot exploit these properly. 

3.12.5.6.7. Another issue that was raised by SABC staff is 
the lack of proper attention to the development 
of format rights and format bibles for 
commissioned programmes from within the 
SABC itself. 

3.12.5.6.8. All independent producers were of the view 
that producers were “hungrier” to sell their 
programming and if they owned the copyright 
thereto, would be able to engage in such sales 
more successfully and effectively than the 
SABC. 

3.12.5.6.9. Some SABC staffers were anxious to keep 
hold of the rights but acknowledged that the 
real issue was whether or not they could be 
exploited properly and if so, they had no issue, 
in principle, in sharing the “back end” of such 
exploitation with producers and other creative 
talent . 

3.12.5.7. Lack of Appropriate Record Keeping and Actual 
Compensation of Producers and Others in the event of the 
Exploitation of Intellectual Property Rights 

3.12.5.7.1. Another critical problem that is the source of 
enormous anger and frustration within the 
independent production and related sectors 
has been the SABC‟s record-keeping 
problems even where the SABC has in fact 
on-sold commissioned productions. In this 
regard, a number of independent producers 
cited examples of their work being sold and 
the SABC simply not informing them of this 
fact and consequently not paying them the 
agreed 15% of net profits. “We have to fight 
for access to sales records” was a common 
complaint. Importantly the SABC has recently 
invested heavily in information technology 
software (the SAP system) to improve, inter 
alia, such record keeping and all of the SABC 
staff interviewed said that they were confident 
that record keeping processes would be 
greatly improved in future although there was 
universal agreement within the SABC that 
record-keeping had been woefully inadequate 
up to now.  

3.12.5.7.2. Further, producers expressed frustration at the 
SABC‟s calculation of the net profits that 
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determined their 15% share of sales of 
content. Some described this as “a big cheat” 
in which the SABC routinely “over-costed” 
such sales. Generally independent producers 
say they get “little benefit if any” from the 
current commissioning policy of the SABC with 
regard to sales of independently produced 
programming. 

3.12.5.7.3. Producers were of the view that other “creative 
talent” within the industry was not being 
properly rewarded as a result of the SABC‟s 
inability to exploit rights and poor record-
keeping etc, namely: script writers, lead 
actors, and directors.  
 

3.12.5.8. Producers Fees/ No Financial Incentive for Outstanding 
Producer Talent 

3.12.5.8.1. Not surprisingly, all producers were highly 
critical of the sliding scale % producer fee laid 
down by the SABC as they felt that these were 
not market-related and that margins were 
ever-shrinking to their detriment. Interestingly 
a significant number of SABC staffers agreed 
and were highly critical of the sliding scale and 
of the low producer fees paid. However this 
was not a uniform view and one senior staffer 
within the SABC said: “We are making 
independent producers really wealthy people”. 

3.12.5.8.2. Many producers made suggestions about how 
the current situation with regard to low 
producers‟ fees could be changed, including: 

(a) Increasing the basic cost per minute of productions; 

(b) doing away with the sliding scale (downwards) of the producers fee‟. Indeed some 
felt that successful producers ought to have their fees increased pro rata to the 
number of successful programmes produced for the SABC; 

(c) being paid “bumps” – that is a bonus for reaching particular targets etc audience 
ratings/figures; and 

(d) being paid a percentage of the advertising and sponsorship revenue for 
advertisements broadcast during and before/after a programme. 

3.12.5.8.3. However, it is interesting to note that most 
producers shied away from the sharing of 
advertising revenue proposals saying that they 
recognised that broadcasters made their 
money from advertising ie that the business of 
broadcasters was to broadcast and that they 
were more interested in a more equitable 
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distribution of the exploitation of intellectual 
property rights than in a sharing of advertising 
revenue. It is also important to note that any 
suggestion of sharing advertising revenue was 
met with implacable opposition from the 
SABC. 

3.12.5.8.4. The majority of independent producers 
stressed the lack of any kind of financial 
reward for outstanding performance because 
the producer‟s fee was paid irrespective of the 
excellence or otherwise of the production. This 
lack of incentive means that producers have 
no reason to improve production values 
overall ie. either creatively or in terms of their 
own investment. This was recognised within 
the SABC too - as one staffer said “we need to 
stop rewarding mediocrity and punishing 
excellence”. 

3.12.5.8.5. Reduced production values have a negative 
spiral effect for the SABC because these 
result in “hard to sell” programmes and 
because the producers also have no rights 
thereto they have no reason for improving 
these and thereby assisting the SABC in its 
international sales.  

3.12.5.8.6. This lack of reward for excellence was seen by 
producers as having resulted in a film and 
television skills flight from South Africa to 
countries with more attractive reward systems 
for excellent producers. This skills loss is also 
felt within the SABC itself with a number of 
staffers commenting on worryingly low levels 
of hard broadcasting/production skills within 
the SABC at all levels, from junior staff to 
senior management and Board level. 

3.12.5.8.7. Interestingly at least one SABC staffer 
slammed the SABC‟s payment of producers 
saying “The SABC doesn‟t think producers 
should be able to make money – they work 
really hard and need a lot of productions and 
yet their producers fee keeps getting reduced 
the more productions they do”. The staffer 
went on to criticise corporate profligacy 
characterised by first class flights, inflated 
salaries for SABC senior management etc and 
contrasted this with low production budgets 
and a concern re: costs of productions. 

3.12.5.8.8. One interesting issue raised by the SABC was 
the question of the grading of producers. This 
would assist in being able to have different 



Page 43 
 

producer fee levels based on: experience; 
quality of work (for example, as evidenced by 
awards won etc, previous international sales 
etc), historical success of previous 
programmes (measured in terms of 
profitability, advertising revenue, audience 
ratings, target audience met etc). BEE; and 
transformation compliance etc. The SABC 
insists that, as is done internationally, the 
production sector itself must develop such a 
grading system. However, the independent 
production sector has yet to do so and 
appears to have been ineffectual with regard 
to establishing itself as a lobbying forum or a 
union for producers‟ rights, something at least 
one SABC staffer has said would actually be 
beneficial for the industry. 

3.12.5.9. Contract signing takes too long and is often delayed 

3.12.5.9.1. Both independent producers and SABC 
staffers spoke about enormous delays in being 
able to enter into signed contractual 
agreements with each other due to legal 
wrangling and the huge number of sign-offs 
required therefore within the SABC.  

3.12.5.9.2. One SABC staffer said that channels were in 
danger of facing “black outs” in future due to 
producers simply not being prepared to begin 
production in the absence of a contract.  

3.12.5.9.3. A number of SABC staffers were critical of the 
SABC‟s legal department saying that the legal 
department often saw fit to dictate to the 
content departments instead of being driven 
by the content needs of the broadcaster. 

3.12.5.10. Micro-management of Independent Productions: 

3.12.5.10.1. For many in the independent production 
sector, their status of “independent” producers 
is an issue of principle and there was near 
universal concern expressed as the levels of 
“undue micro-management” by the SABC of 
all aspects of the production process 
experienced by independent producers.  

3.12.5.10.2. Some of the larger producers, particularly of 
successful soap opera series, have been able 
to negotiate more independence in respect of 
production management issues but this is 
rare. 
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3.12.5.10.3. Almost all of the independent producers 
interviewed said that their positions as 
producers of SABC-commissioned content 
were akin to being quasi-employees. A 
characterisation that was not rebutted and 
was, in some instances, confirmed by SABC 
staff and management. 

3.12.5.10.4. A significant problem identified by the 
independent production sector is the lack of 
skills at the level of commissioning editors 
within the SABC. The commissioning editors 
are seen by independent producers as 
generally being unable to be of any real 
assistance because they are not skilled 
enough and are under-staffed and under-
resourced. This was confirmed by a number of 
SABC staffers one of whom said it was very 
problematic to have junior commissioning 
editors for producers with 20 years‟ 
experience. However, it was recognised that 
the SABC is trying to address this in the 
Content Hub. Interestingly one SABC staffer 
said that commissioning editors were often 
“terrified” and needed to “play the right politics” 
rather than speaking out about poor practices 
although that person specifically praised the 
head of the Content Hub for being 
“independent minded” and focused on work 
output. A number of staffers referred to 
internal politics as being a severe hampering 
factor to the commissioning content. 

3.12.5.10.5. Both the independent production sector and 
SABC staff raised serious concerns with the 
myriad departments, people, contract sign-offs 
etc that they were required to deal with as part 
of the commissioning/production process. The 
systems in place are seen as being overly-
bureaucratic and essentially non-functional, 
with various parts of the Content Hub being 
seen as silos that do not coordinate well 
together. This is particularly the case with 
regard to budgetary, editorial control and 
general risk management issues. This 
problem was repeatedly acknowledged by a 
number of SABC staffers, for example, one 
said: “every year the process becomes more 
complex, onerous and micro-managed than it 
was ever envisaged. Yes we have to comply 
with the PFMA but the system is now over-
engineered – it is cumbersome, non-
competitive and now takes over a year from 
acceptance of brief to being on-air, sometimes 
even longer.”  
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3.12.5.10.6. A senior SABC staffer said that the over-
bureaucratisation of the process was 
damaging to the SABC itself because it 
rendered it uncompetitive in the sense that is 
was simply unable to respond quickly enough 
to excellent, creative, unsolicited content. An 
unforeseen spin-off this problem was that 
producers sometimes went to advertisers for 
funding for a project and because the 
programme is then dealt with by airtime sales 
instead of content, it jumps the queue and 
suddenly you have advertising masquerading 
as real content with the resultant SABC brand 
integrity loss. More than one senior SABC 
official was concerned at the trend towards 
producers embracing product-driven 
programming as a way of financing content. 

3.12.5.10.7. It is important to note that producers fully 
recognise the right of the SABC to final 
editorial control and to budget approval. 
However, their concerns are that the level of 
mico-managing that takes place by, among 
others, inexperienced commissioning editors, 
goes far beyond appropriate arms-length 
ultimate editorial/financial control and 
interferes directly in the creative production 
process through unwarranted involvement in, 
for example, costume or lighting decisions, 
and decisions as to which creative and 
technical talent to use. Producers see this as 
the “infantilisation” of independent producers. 

3.12.5.10.8. The independent production sector also raised 
concerns that the relationship was one of 
essentially vertical-integration of independent 
producers into the SABC which paradoxically 
made costing difficult because of the constant 
need to try to make use of SABC resources 
such as insurance, costumes, facilities eg 
studios, editing suites etc. 

3.12.5.11. Adversarial relationship between the SABC and 
Independent producers 

3.12.5.11.1. One of the most worrying aspects about 
concerns raised was that there was no sense 
in which the SABC and the independent 
producers were seen as being “collegial” ie 
stakeholders with the same fundamental aims. 
One producer said: “it feels like [SABC] people 
are primed to battle us”. This relationship 
issue is managed very differently in other 
countries. 
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3.12.5.11.2. Someone in the independent production 
sector characterised the relationship as “like 
being in an abusive marriage”. Interestingly an 
SABC staffer also characterised the 
relationship as “abusive” and “schizophrenic”. 

3.12.5.11.3. This was acknowledged to be a serious 
problem by senior SABC management and 
staffers who said that what is really needed is 
a pitching table, that is, a dialogue and not a 
power struggle i.e. sustained intelligent 
dialogue in which both sides i.e. SABC and 
the independent producers have a level of 
power. One senior management member 
interviewed said that what was needed was 
the development of a “broadcasting ecology” 
in which everyone in the industry was 
contributing (including capital contributions) as 
well as sharing risks and benefits. 

3.12.5.12. Payment and Funding of Commissioned Productions: 

3.12.5.12.1. Differing views among independent producers 
were expressed on the question of obtaining 
payment from the SABC for commissioned 
productions, ranging from “it‟s a nightmare” to 
“no, there are no problems with payment”. 
However, there was uniformity in the view that 
the SABC‟s record in respect of making the 
final payment was problematic and that in 
some instances producers had had to wait 
years for these payments to be made. 

3.12.5.12.2. Enormous frustration was expressed at the 
level of funding oversight experienced by 
independent producers. The basic concern 
was that the SABC does not just insist on an 
overall budget for a particular agreed 
programme but inserts itself in a range of what 
the SABC terms “budgetary decisions” but 
which have a direct impact on the creative role 
of the producer eg lighting, sound, staffing, 
rates for actors etc and which are essentially 
production decisions. 

3.12.5.12.3. One senior SABC executive expressed a 
willingness to negotiate a different model than 
that currently used arguing that there was 
room for a more flexible model that gave 
producers greater control over creative 
aspects provided there was agreement about 
bottom lines and cost control. For example, 
the executive suggested a model along the 
following lines: 
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(a) Allocations of budgets for broad areas eg: 

(i) Creative – 60% (actors, script writers, directors, producers) 

(ii) Technical – 30% (special effects, studios, cameras, editing, costume, 
props etc) 

(iii) Admin support – 10% (admin, food, transport, accounts) 

(b) However, within these broad categories we would then agree locked-in minimums for 
certain aspects eg a particular maximum percentage of the 60% creative budget to 
be spent on actors etc. 

(c) Agreement as to how to limit costs: 

(i) bulk buying where possible (ie across productions, even those of 
different producers); 

(ii) vouchers for use of SABC‟s editing suits; 

(iii) using SABC stores where possible; 

(iv) using SABC cameras where possible – or else negotiating a flat SABC-
related rate from camera hire companies; 

(v) food vouchers for making use of SABC caterers 

(vi) proof of purchase of asset items such as costume, sets etc.  

3.12.5.12.4. While a number of producers recognised the 
PFMA constraints under which the SABC 
operates, they also said that financial and risk 
management was not being done properly; 
that the SABC was characterised by a large 
bloated cadre of staffers trying to micro-
manage the independent production sector 
with very little real benefit arising therefrom for 
the SABC.   

3.12.5.12.5. The producers also queried whether the 
PFMA-related requirements regarding assets 
management such as: requiring production 
insurance to be secured through it at greater 
cost, storage and management of sets, props, 
costumes etc had anything other than a 
negative impact for the SABC, particularly as 
regards pushing up production costs and 
requiring additional, but essentially 
unproductive, staff to manage these issues. 

3.12.5.12.6. Interestingly a number of SABC personnel 
confirmed this view saying that while the 
SABC Procurement Policy (especially the 
commissioning aspects thereof) was meant to 
streamline all processes to ensure against 
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abuse of public funds in terms of the PFMA 
requirements, “the problem was that in trying 
to fill all the loopholes they over-engineered 
the process which was designed to be more 
flexible and speedy but this has not worked”. 

3.12.5.12.7. Another important issue raised by SABC 
interviewers was the issue of the real cost to 
the SABC of programming. Some staffers 
allege that the independent production sector 
had no real idea of the costs under which the 
SABC operated and which were required to be 
factored into to the real cost of programming. 
Thus, beyond the actual production costs, 
other costs had to be factored in such as: 
salaries of SABC staff, signal distribution 
costs, marketing costs associated with 
programmes and the opportunity costs 
associated with having a poor programme on 
air.  

3.12.5.12.8. Given the SABC‟s extremely challenging 
funding model – it is entirely understandable 
that senior officials are anxious to drive down 
costs. The issue of needing to be cost 
conscious does not derive solely from the 
PFMA‟s injunctions against “fruitless and 
wasteful expenditure” but also because the 
SABC has to be essentially self-funding while 
adhering to a difficult public mandate in 
particular, local content and local language 
requirements. Time and again, senior officials 
expressed the view that they did not feel that 
cost reduction concerns were recognised 
sufficiently by the independent production 
sector or that efforts were made by the sector 
to work with the SABC to reduce these.  

3.12.5.12.9. One senior SABC management executive said 
that in his view, the key issue was paying “fair 
value” for immediate content and that 
sometimes the SABC underpaid but 
sometimes it overpaid. The executive gave the 
example of budgetary line items for example, 
to pay for a tea lady and an accounts person 
etc and that this line item would be replicated 
in every contract that such producer had with 
the SABC effectively resulting in double-
dipping. This executive was anxious to explore 
funding mechanisms that were not based on 
the “cost per minute” model as this was often 
wasteful. 

3.12.5.12.10. There was a rueful recognition amongst 
some of the producers that changes to the 
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contractual intellectual property regime as 
regards commissioned content would require 
a certain level of “growing up” to take place 
within the independent production sector in 
that it would have to shoulder more of the risk 
- become more canny commercially, more 
entrepreneurial and would have to begin to 
find funding from sources other than the SABC 
in order to be able to maximise exploitation of 
intellectual property rights.  

3.12.5.12.11. Similarly, senior SABC officials continually 
stressed that the total risk in a programme is 
borne by public broadcasters. Further, while 
producers might be willing to take risks on 
certain types of programming they were 
unlikely to share risks on, for example, 
minority language programming. The SABC is 
understandable anxious to avoid a situation 
where it is subject to “cherry-picking” of rights, 
by the independent production sector. 

3.12.5.12.12. A contentious issue on which there is 
unlikely to be agreement is the issue of 
independent producers guaranteeing or 
warranting audience figures etc for their 
programming. Some SABC officials said that 
this would help to mitigate risk for them and 
would be an incentive to giving up certain 
intellectual property rights. However many 
independent producers were strongly opposed 
to this – saying that it was impossible to give 
such guarantees when they had no control 
over critical issues such as scheduling and 
marketing which impact enormously on 
programme audience figures. Another 
suggestion made by a member of the SABC‟s 
senior management was guaranteeing not 
audience figures as such but that the target 
market ie in terms of LSMs, language, gender 
etc, would be reached. 

3.12.5.13. Too many unsustainably-small producers: 

3.12.5.13.1. A number of producers commented on what 
they viewed as the unsustainability of the 
number of small emerging producers surviving 
from SABC commission to SABC commission 
and suggested pairing with more established 
production companies could assist in the 
sustainability of the sector.  

3.12.5.13.2. Pairing could also assist in skills development 
and in the professionalisation of the sector.  
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3.12.6. Development of a collecting agency specifically for television creative 
talent: 

3.12.6.1. Interestingly, almost all interviewees, including from within 
the SABC, recognised that there was a serious problem 
resulting from the fact that there was no independent body 
to act as a collecting agency for television creative talent 
with regard to the exploitation of intellectual property rights 
in television content ie producers, directors, script writers 
and lead actors. Thus much creative talent does not benefit 
sufficiently from further exploitation eg sales/reruns etc of 
television content. 

3.12.6.2. The independent production sector interviewees were 
adamant that the SABC and indeed all other broadcasters 
had proved themselves incapable of managing such issues 
in a fair and transparent manner and that this role needed 
to be played by a central, independent body. Interestingly, 
the independent production sector had no desire to get 
involved in the business of managing such rights due to the 
complexities of record-keeping, financial accountability etc 
and agreed that they would be unable to perform such 
functions effectively. Further, all SABC interviewees agreed 
with the idea of setting up a creative talent collection 
agency and said that they had been pushing for the 
establishment thereof for years. 

3.12.6.3. Numerous suggestions were made as to how such a 
collecting agency could operate and distribute royalties, 
residuals etc to such creative talent. 

3.12.7. Ability of a Different Rights Regime to Kick-start an Industry 

3.12.7.1. Many independent producers were of the view that a more 
equitable rights regime with regard to independently-
produced television content could lead to significant growth 
in the television production and that this could be replicated 
in related sectors such as: television distribution, and 
creative sectors such as: script writing, acting, directing, 
producing etc.  

3.12.7.2. At least one SABC staffer pointed to the need for the 
development of a professional, commercial distributor or 
distribution agency of South African television content. The 
staffer also suggested the need for an industry-wide 
SEDIBA-type training process for exploiting rights. 

3.12.7.3. If this growth were to eventuate not only would it has 
macro-economic spin-offs for the country but would directly 
benefit the SABC itself through increased talent, 
professionalism, investment etc in the industry, leading to 
increased production values. 

3.12.7.4. Further, many of them argued that this could be achieved 
with little or no real impact to the SABC‟s bottom line – and 
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in fact, if rights were shared and producers could exploit 
them more effectively than the SABC currently does, then 
the SABC might even find itself in a financially more 
advantageous position than it currently is in holding all the 
intellectual property rights.  

3.12.7.5. Some SABC staffers denied this – saying that the basic 
problem was that there was simply not enough money in 
South African content to be shared and that there was no 
willingness from the independent production sector to 
share the risk of loss-making programmes. Further, at least 
one SABC staffer said that many independent producers 
had “no clue about the international market… our stuff is a 
Fiat Uno against a Rolls Royce”. However, other SABC 
staffers vehemently denied this. 
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4. UNITED KINGDOM 

4.1. Intellectual Property Environment: 

4.1.1. Relevant Statutes 

4.1.1.1. The copyright regime in the United Kingdom (“UK”) is 
regulated by the Copyright, Designs and Patents Act of 
1988 (“CDPA”).  The CDPA must be read together with 
Statutory Instruments (“SIs”) and the schedules 
incorporated in the CDPA covering transitional 
arrangements.  One must also look at the European 
Community Directives which have a bearing on the UK 
copyright laws. 

4.1.1.2. The UK is a party to most copyright conventions and 
agreements, including the two major copyright conventions 
which are the Berne Convention for the protection of the 
literary and artistic works, first adopted in 1886, and the 
Universal Copyright Convention of 1952.  It has also 
acceded to the TRIPS agreement and is therefore obliged 
to grant copyright protection to nationals and foreigners 
alike, provided that foreigners are party to the conventions. 

4.1.1.3. In contrast with most other forms of intellectual property 
and, in line with most jurisdictions, there is no requirement 
to register copyright, and it arises automatically with the 
creation of the work. 

4.1.1.4. Before the promulgation of the CDPA of 1988, there were 
previously two other acts in force in the UK, namely, The 
Copyright Act of 1911 and the Copyright Act of 1956.  
Accordingly, in order to determine subsistence of copyright, 
one has to ascertain when the work was created and use 
the appropriate Act which was in force at the time of the 
creation of the work. 

4.1.2. CDPA 1988 

4.1.2.1. Subject to the conditions for subsistence of copyright being 
met, the  following enumerated works will qualify for 
protection under the CDPA: 

4.1.2.1.1. original literary, dramatic, musical or artistic 
works; 

4.1.2.1.2. sound recordings, films, broadcasts or cable 
programmes; and  

4.1.2.1.3. the typographical arrangement of published 
editions. 

114
 

                                                      
114

 Sections 1(1) and 153 – 156 of CDPA, 1988. 
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4.1.2.2. The two most important factors for subsistence of copyright 
are that the works must be original and reduced to material 
form.  As noted above, the CDPA provides that to have 
copyright in literary, dramatic, musical and artistic works, 
these works must all be original.  On the other hand, the 
CDPA does not expressly state that films, sound 
recordings, broadcasts and typographical arrangements of 
published editions should be original.  Notwithstanding, 
there is an element of originality which is required as 
Section 5A(2) says that copyright does not subsist in a 
sound recording which is a previous sound recording  and 
section 5B(4) says that copyright does not subsist in a film 
which is a copy taken from a previous film.  Furthermore, 
Section 8(2) provides that no copyright will subsist in a 
typographical arrangement of a published edition if it is a 
reproduction of a typographical arrangement of a previous 
edition.  Insofar as broadcasts are concerned, the CDPA 
states that copyright in a repeat broadcast expires at the 
same time as the copyright in the original broadcast. 

115
 

4.2. Authorship and ownership of copyright content 

4.2.1. The author of a work: 

According to Section 9(1) of the CDPA, an author means the person 
who creates the work, and will be as follows:   

4.2.1.1. “In the case of a sound recording, the producer; 

4.2.1.2. In the case of a film, the producer and the principal director; 

4.2.1.3. In the case of a broadcast, the person making the 
broadcast; 

4.2.1.4. In the case of a cable programme, the person providing the 
cable programme service in which the programme is 
included; 

4.2.1.5. In the case of a typographical arrangement of a published 
edition, the publisher.” 

116
 

4.2.2. Insofar as literary, dramatic, musical or artistic works which are 
computer generated are concerned, the CDPA states that the author 
shall be: 

“The person by whom the arrangements necessary for the creation of 
the work are undertaken”. 

117
 

4.2.3. Section 9(2)(a)(b) is different from the position in South Africa, in that 
the author of a film is both the producer and the principal director, 

                                                      
115

 Section 14(5) of CDPA. 
116

 Section 9(2)(a) – (d) of CDPA. 
117

 Section 9(3) of CDPA. 
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whereas in South Africa, the author of a cinematograph film is the 
producer.   

4.2.4. The CDPA recognises works of joint authorship where two or more 
authors have created their works in collaboration with each other. 

118
 

4.2.5. Films will also be treated as works of joint authorship unless the 
producer and the principal director are the same person. 

119
 Also, 

broadcasts will be treated as works of joint authorship in cases where 
more than one person is taken as making the broadcast. 

120
 

4.2.6. According to the definitions section, namely, Section 178 of the CDPA, 
the term “producer” is said to mean, in relation to a sound recording or a 
film: 

“The person by whom the arrangements necessary for the making of the 
sound recording or film are undertaken.” 

4.2.7. We shall only expound on the concept of authorship in respect of the 
work which is of most relevance to this assignment, i.e. films.  We shall 
also touch briefly on sound recordings and broadcasts. 

4.2.8. There are different regimes for the treatment of films and film 
soundtracks and their authorship. 

121
Insofar as films are concerned, 

there have existed the following three different rules or regimes: 

4.2.8.1. Rule or regime 1:   

4.2.8.1.1. Films made on or after July 1, 1994, the date 
on which amendments were made to the 1988 
Act to implement the European Community 
Directive. 

122
 

4.2.8.1.2. In respect of films made on or after July 1, 
1994, the author of a film is defined as the 
producer and principal director of the film, and 
the rules pertaining to joint copyright are 
applicable.  Unless, of course, if the producer 
and the principal director are the same person. 
123

 

4.2.8.1.3. In terms of Section 178, a producer, in relation 
to a sound recording or a film, is defined as: 

                                                      
118

 Section 10(1) of CDPA. 
119

 Section 10(1)(a) of CDPA. 
120

 Section 10(2) of CDPA. 
121

 See Copinger and Skone James on Copyright, Volume One, pages 207-213 at paragraphs 4-56 to 4-71 
for an in-depth discussion. 
122

 The EC directive is known as the rental directive but is fully referred to as Directive 92/100/EEC on Rental 
Right and Lending Rights and on Certain Rights related to copyright in the field of Intellectual Property;  See 
Copinger and Skone James on Copyright, Volume Two Materials, Part H on page 1124. 
123

 Section 10(1)(a) of the CDPA. 
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“...the person by whom the arrangements 
necessary for the making of the sound 
recording or film are undertaken.” 

4.2.8.1.4. The person who undertook the arrangements 
necessary for the making of the film is 
normally the film‟s producer in his role as 
financial and administrative organiser, and 
under the 1956 Act and 1988 Act (before the 
intervention of the EC directive), the producer 
alone was recorded as the author.  Under the 
current dispensation for films made on or after 
July 1, 1994, an additional person is added to 
the definition of authorship, namely, the 
principal director of a film.  There is no 
definition in the Act of the principal director, 
which has been derived from Article 2(2) of the 
rental directive.  There is, however, a 
presumption that if film is shown in public, 
broadcasts or included in a cable programme 
and bears a statement that a named person is 
a principal director of the film, then such 
person will be regarded as such principal 
director, unless there is something to the 
contrary.

124
 

4.2.8.1.5. According to Section 5(b)(1) of CDPA, 1988, a 
film is defined as “a recording on any medium 
from which a moving image may by any 
means be produced.” 

4.2.8.2. Rule or regime 2: 

4.2.8.2.1. This deals with films made after August 1, 
1989, but before July 1, 1994.  In relation to 
such films made before July 1, 1994, the 
provisions of the 1988 Act prior to the 
amendment by the rental directive are 
applicable.  Basically, the author was taken to 
be the person “by whom the arrangements 
necessary for the making of the film were 
undertaken”.  In essence, this meant that the 
author of the film was the producer. 

4.2.8.2.2. With regards to films made between June 1, 
1957 and August 1, 1989, the provisions of the 
1956 Act are applicable.  These provisions are 
similar to the original provisions of the 1988 
Act prior to the amendment, in that the maker 
of a cinematograph film is also regarded as 
“the person by whom the arrangements 
necessary for the making of the film were 
undertaken”.  

                                                      
124

 See Sections 105(5) and 105(6) of CDPA. 
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4.2.8.3. Rule or regime 3: 

4.2.8.3.1. There is no provision for the granting of 
copyright in respect of a film, as such, made 
before June 1, 1957. 

125
 

4.2.8.3.2. Certain works in the film would qualify for 
copyright protection as original dramatic 
works. 

126
 

4.2.8.3.3. There was also separate protection for 
scenarios and scripts as literary works and the 
photographs depicted in the film were each 
protected as artistic works. 

127
 

4.2.8.3.4. Film soundtracks are taken as part of the film, 
but that does not affect any copyright 
subsisting in the film soundtrack as a sound 
recording. 

128
What this means is that, even 

though the copyright in the film will include the 
soundtrack, there will also be independent 
copyright subsisting in the film‟s soundtrack as 
a sound recording. 

4.2.8.3.5. Prior to the amendment of the 1988 Act by 
including Section 5B(2), copyright subsisted in 
a film soundtrack as a sound recording 
independent of the film, and the film copyright 
did not include the soundtrack.  Previously, 
Section 9(2)(a) of the 1988 Act defined the 
author of a sound recording as “the person by 
whom the arrangements necessary for the 
making of the recording were undertaken”.  
Following the amendment of the 1988 Act, the 
author of a sound recording is defined as “the 
producer”.  

4.2.8.3.6. The 1956 Act will be applicable in respect of 
film soundtracks which were made on or after 
June 1, 1957, but before August 1, 1989. 

4.2.8.3.7. Although Section 13(9) of the 1956 Act 
provided that a cinematograph film shall be 
taken to include sounds embodied in any 
soundtrack associated with the film, the 1988 
Act, as amended, provides that the film 
soundtrack to which Section 13(9) of the 1956 
Act apply shall not be treated as part of the 
film, but as a sound recording.    

                                                      
125

 See CDPA, 1988, Schedule 1, paragraph 7(1). 
126

 Ibid, paragraph 7(2). 
127

 For an in-depth discussion as to how copyright in films has evolved, please see Copinger and Skone 
James on Copyright, volume 1, pages 90 – 92, at paragraphs 3-55 – 3-59. 
128

 Section 5B(2) and Section 5(5) of CDPA. 
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4.2.8.3.8. As copyright does not subsist in films made 
before June 1, 1957, it follows that there will 
also be no protection for film soundtracks as 
part of a film, and that the soundtrack will be 
protected as sound recordings.

129
  

4.2.8.3.9. Insofar as broadcasts are concerned, Section 
9(2)(b) of the CDPA 1988, as amended, 
provides that the author of a broadcast will be 
the person making the broadcast or, in the 
case of a broadcast which relays another 
broadcast by reception and immediate re-
transmission, the person making that other 
broadcast. 

4.2.8.3.10. The Act also recognises the concept of joint 
authorship, and provides that a broadcast 
shall be treated as a work of joint authorship in 
any case where more than one person is to be 
taken as making the broadcast.

130
  There was 

no reference to the term “author” in relation to 
broadcasts under the 1956 Act.  The Act 
merely stated that the corporation or the 
authority shall be entitled to any copyright 
subsisting in a television broadcast or sound 
broadcast made by them.

131
  

4.2.8.3.11. Turning to broadcasts made prior to 1956, the 
CDPA, 1988, as amended, provides that there 
is no copyright in broadcasts made before 1 
June 1957.

132
  

4.2.8.3.12. From the above, it is clear how complex it can 
be to ascertain the author of a work as this is 
dependent on the law which was in force when 
the work was created.  For the purpose of our 
opinion, however, we shall take the author of a 
work to be the one defined in CDPA 1988, as 
amended.

133
  

4.2.9. The owner of copyright 

4.2.9.1. The UK approach to first ownership of copyright is 
characterised by a general provision subject to only one 
exception.  Similar to the position in South Africa, Section 
11(1) of the CDPA 1988 provides that the author of a work 
is the first owner of any copyright in it.  There is, however, 
one exception to the general rule, namely: 
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 CDPA 1988, schedule 1, paragraph 8(1). 
130

 Section 10(2) of CDPA. 
131

 Section 14(2) of the 1956 Act. 
132

 CDPA 1988, schedule 1, paragraph 9(a). 
133

 See section 9(1) – (5); 10(1A); 10(2) – (3) of CDPA. 
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“...where a literary, dramatic, musical or artistic work, (or a 
film) is made by an employee in the course of his 
employment, his employer is the first owner of any 
copyright in the work subject to any agreement to the 
contrary”.   

4.2.9.2. The inclusion of the words “subject to any agreement to the 
contrary” at the end of Section 11(2) shows that the English 
law recognises the right of the parties to vary the 
reallocation of rights by a contract.  This means that the 
parties may enter into an agreement whereby the copyright 
will vest in the employee rather than the employer.   

4.2.9.3. Under the 1956 Act, the ownership of copyright also vested 
in the author subject to the following exceptions: 

4.2.9.3.1. Where a literary, dramatic (musical) or artistic 
work is made by the author in the course and 
scope of his employment by the proprietor of a 
newspaper, magazine or similar periodical 
under a contract of service or apprenticeship, 
such proprietor will be the owner of the 
copyright in the work insofar as the copyright 
relates to using such publications, but in all 
other respects, the author shall be the 
copyright owner.

134
  

4.2.9.3.2. Where a person commissions the taking of a 
photograph, or a painting or the drawing of a 
portrait, or the making of an engraving, and 
pays or agrees to pay for it in money or 
money‟s worth, the person who so 
commissioned the work shall be the owner of 
any copyright subsisting in the work.

135
  

4.2.9.3.3. In the case of works not falling within either of 
the two last paragraphs, and the work is made 
in the course of the author‟s employment by 
another person under a contract of service or 
apprenticeship, that other person shall be the 
owner of copyright subsisting in the work.

136
    

4.2.9.3.4. It was also possible, in terms of Section 5 of 
the Copyright Act, 1956, to exclude by 
agreement the application of the exceptions 
discussed above.   

                                                      
134

 Copyright Act, 1956, Section 4(2). This provision is similar to our Section 21(1)(b) of the Copyright Act, No. 
98 of 1978. 
135

 Copyright Act, 1956, Section 4(2). Our current commissioning section, namely, Section 21(1)(c) of the 
Copyright Act, No. 98 of 1978 was modelled on Section 4(3) but, unlike this section, it includes the making of 
a cinematograph film and the sound recording under commissioned works. 
136

 Copyright Act, 1956, Section 4(4). This section is similar to our Section 21(1)(d). 
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4.2.9.3.5. The commissioning exceptions as discussed 
above are not included in the CDPA.  There is 
a reluctance from an English perspective to 
confer initial ownership in copyright in respect 
of commissioned works on the commissioner. 
There is, however, a general 
acknowledgement that there may be economic 
justification in favour of granting initial 
ownership of copyright to the commissioner, 
but that such allocation of copyright should be 
left to the contracting parties.

137
  

4.2.9.3.6. The only exception varying the general rule 
that first ownership of copyright vests in the 
author, is in respect of literary, dramatic, 
musical or artistic works or a film, made by an 
employee in the course and scope of his 
employment.  According to this exception, the 
employer will be the first owner of copyright 
unless there is an agreement between the 
parties to the contrary. It is worth noting that 
the commission exception in the 1956 Act was 
in respect of a limited number of works, and 
never included cinematograph films and sound 
recording (as is the case in South Africa).

138
  

4.2.9.3.7. It must be mentioned that Section 11(1) and 
(2) does not apply to what is referred to as 
Crown Copyright

139
 or Parliamentary 

Copyright
140

 or to copyright of certain 
international organisations.

141
  

4.2.9.3.8. Sections 163(1)(a) – (b) provide that a work 
which is made by Her Majesty or by an Officer 
or Servant of the Crown, the first owner of the 
copyright in such work is Her Majesty, and 
section 165(1)(a) provides that where a work 
is made by or under the direction or control of 
the House of Commons or the House of Lords, 
the first owner of the copyright in such work 
will be the House by whom, or under whose 
direction or control the work is made.  If the 
work is made by or under the direction of both 
the House of Commons and the House of 
Lords, Section 165(1)(b) provides that the two 
houses will be joint owners of the copyright.  
Section 168, on the other hand, states that if 
the original literary, dramatic, musical or 

                                                      
137

 See “Continuity and Discontinuity in the law of Copyright  - Exceptions to the Author as First Owner” by 
Neil J. Wilkof, [1991] 8 EIPR, pages 288 - 295. 
138

 See Section 21(1)(c) of the Copyright Act. 
139

 CDPA, 1988, Section 163. 
140

 Ibid, Section 165. 
141

 Ibid, Section 168. 
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artistic work is created by an officer or 
employee of an international organisation, the 
copyright will be vested in such international 
organisation.   

4.2.9.3.9. In summary, with the exception of works 
created by an employee in the course and 
scope of his employment, the first ownership 
of copyright in copyrighted works will vest in 
the author, irrespective of the type of work 
involved.  Even though the ownership of 
copyright in a cinematograph film will vest in 
the author, English law leaves it up to the 
producer and principal director, as co-authors 
and owners of cinematograph films, to allocate 
some or all of their rights to third parties, 
whether to investors or broadcasters who are 
commissioning them to make cinematograph 
films. 

4.2.9.4. According to Section 16(1) of the CDPA, 1988, the owner 
of the copyright in a work will have the rights to restrict the 
doing of the following acts in the UK (i.e. the so-called 
restricted acts): 

4.2.9.4.1. the copying of the work; 

4.2.9.4.2. the issuing of copies to the public; 

4.2.9.4.3. the rental or lending of the work to the public; 

4.2.9.4.4. the performance, showing or playing of the 
work in public; 

4.2.9.4.5. the broadcasting of the work or including it in a 
cable programme service;  and 

4.2.9.4.6. the making of an adaptation of the work or 
doing any of the above acts in relation to an 
adaptation.

142
  

4.2.9.5. The CDPA also makes provision for the protection of the 
author‟s moral rights.  The moral rights are personal to the 
author and can, therefore, not be assigned.

143
  Moral rights 

may, however, be waived by an instrument in writing 
signed by the person giving up the right.

144
  The waiver 

may relate to a specific work, or to works of a specified 
description, or to works generally.  It may also relate to 
existing or future works.

145
  Furthermore, the waiver may 
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 CDPA, 1988, Section 16(1)(a) – (b), 16(1)(ba), 16(c) – (e). 
143

 CDPA, 1988, Section 16(1)(a) – (b), 16(1)(ba), 16(c) – (e). 
144

 CDPA, 1988, Section 87. 
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 CDPA, 1988, Section 87(3)(a). 
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be conditional or unconditional and may also be subject to 
revocation.

146
    

4.2.9.6. The protection of moral rights is based on two principles, 
i.e. the right of an author of a literary, dramatic, musical or 
artistic work to be identified as the author of the work, and 
the director of a copyright film to be identified as a director 
of such film (commonly known as paternity right).

147
  The 

second principle is based on the premise that authors and 
directors have rights to prevent derogatory treatment of 
their work (so-called integrity rights).

148
  

4.2.9.7. A person will not infringe the rights of an author or director 
to be identified as such unless the right has been asserted 
generally or, in relation to an assignment of copyright in the 
work, by including in the deed of assignment a statement to 
the effect that the author or director asserts his rights to be 
identified in relation to the work or asserts his rights to be 
identified as author or director.

149
  

4.2.9.8. Copyright may be transmissible as personal or movable 
property by assignment, testamentary disposition or by 
operation of law.

150
  According to Section 90(2) of CDPA, 

an assignment or other transmission of copyright may be 
partial and may relate to the following: 

4.2.9.8.1. to one or more, but not all the restricted acts 
(i.e. the acts which are reserved exclusively 
for the copyright owner);  and 

4.2.9.8.2. to part, but not the whole of the period for 
which copyright subsists in the work. 

4.2.9.9. As in South Africa, copyright is not effective unless it is in 
writing and signed by or on behalf of the assignor.

151
  

4.2.9.10. The CDPA also makes provision for the assignment of 
future copyright by a prospective owner, and such 
copyright will vest in the assignee upon the copyrighted 
work coming into existence.

152
  

4.2.9.11. The rental directive
153

 has granted the authors of a literary, 
dramatic, musical or artistic work, and the principal director 
of a film, a right to receive equitable remuneration for such 
rental where the rental right concerning a sound recording 
or film has been transferred to the producer of the sound 
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 See Ibid, Section 87(3)(b). 
147

 CDPA, 1988, Section 77(1). 
148

 CDPA, 1988, Section 81. 
149

 CDPA, 1988, Section 78. 
150

 CDPA, 1988, Section 91. 
151

 CDPA, 1988, Section 90(3). 
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 CDPA, 1988, Section 91(1). 
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recording or film.  Such right is referred to as the right to 
equitable remuneration for the rental.

154
 This equitable 

remuneration may not be assigned by an author except to 
a collecting society, for the purpose of enabling the society 
to enforce the right on behalf of the author.

155
  What is 

noteworthy regarding the right to equitable remuneration is 
that it cannot be excluded or restricted by an agreement.

156
  

In cases where there is a dispute regarding the equitable 
amount payable, the aggrieved party may apply to the 
Copyright Tribunal to determine the amount payable or to 
vary any agreement regarding the amount payable.

157
    

4.2.9.12. Although the right to equitable remuneration cannot be 
assigned by the author (except to a collecting society), it is 
transmissible by testamentary disposition or by operation of 
law as personal or movable property.  In turn, the person to 
whom the rights to equitable remuneration is transferred, 
may assign or transmit the right further.

158
  

4.2.9.13. Licensing is at the height of the exploitation of intellectual 
property rights, copyright included.  The copyright owner 
may not have the expertise or resources to exploit the 
copyrighted work, and may need another party to do so.  
For example, a broadcaster or producer may not be best 
placed to distribute films internationally, but a distribution 
company may be in the best position to do so.  In such 
instances, a licence may be given to the distribution 
company to do so.   

4.2.9.14. Licensing can be exclusive, non-exclusive or sole.  In terms 
of Section 92(1) of the CDPA, an exclusive licence is 
defined as a licence in writing sent by or on behalf of the 
copyright owner authorising the licensee to carry out some 
or all the restricted acts to the exclusion of all others 
including the copyright owner.  On the other hand, a non-
exclusive licence may be given to numerous other persons 
to use the same copyrighted work.  A sole licence allows 
both the owner of the copyrighted work, as well as the 
person to whom he has licensed the work, to use such 
work. 

4.2.9.15. Licensing of copyrighted work may cover some, but not all 
of the restricted acts pertaining to that particular work.  For 
example, one licensee may obtain a licence to issue copies 
of the work to the public whilst another licensee obtains a 
licence to make an adaptation of the work or to broadcast 
the work. 
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 CDPA, 1988, Section 93B(1) – 93B(4). 
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4.2.9.16. As discussed above, the authors of works are able to 
assign the copyright in the works to collecting societies so 
that they can act as their agents when negotiating with third 
parties for licences and collect royalties payable on their 
behalf.  There are a number of collecting societies 
operating in the UK on behalf of their members, for 
example, there is the Performing Rights Society (“PRS”) 
which is representative of authors and publishers of music 
as well as composers, and enforces copyright as the owner 
of copyright and distributes royalties to members according 
to the use made of the member‟s works.

159
  The 

Mechanical Copyright Protection Society (“MCPS”) 
represents the composers and publishers in the UK.  This 
collecting society is empowered to grant licences with 
regards to musical works of their members and to collect 
royalties on behalf of its members.

160
  

4.2.9.17. In the event where an author and a film producer enter into 
an agreement concerning a film production, the author is 
presumed to have transferred to the film producer any 
rental right in relation to the film arising by virtue of the 
inclusion of a copy of the author‟s work in the film.  The 
“author” is defined to mean “an author, or prospective 
author, of a literary, dramatic, musical or artistic work.

161
  

The author will be entitled to equitable remuneration where 
there is a presumption of transfer of rental right in his work 
as per section 93B.   

4.2.9.18. The UK copyright laws also recognise the granting of 
compulsory licences under certain circumstances, 
provided, of course, that the owner is compensated for the 
use of the copyrighted works.

162
  The CDPA deals with 

licences which are granted by licensing bodies pursuant to 
a licensing scheme and licences which are granted by a 
licensing body otherwise then in pursuance of a licensing 
scheme.

163
   If there is a dispute between a person 

acquiring a licence and the operator of a licensing scheme, 
an application may be made to the Copyright Tribunal by 
the aggrieved party.

164
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4.2.9.19. The basis of the claim to the Copyright Tribunal may be as 
follows: 

4.2.9.19.1. that the operator of the scheme has refused to 
grant the aggrieved person a license, or has 
failed to do so within a reasonable time of 
being asked, and that it is unreasonable that a 
licence should not be granted;  or 

4.2.9.19.2. that the terms for the granting of the licence 
are unreasonable.

165
  

4.2.9.20. If the Tribunal is satisfied that the aggrieved party‟s claim is 
well-founded, it may grant a compulsory licence on such 
terms as it deems reasonable in the circumstances.

166
  

4.2.9.21. Similarly, where a prospective licensee is dissatisfied 
regarding the terms which a licensing body proposes to 
grant a licence (otherwise than in pursuance of a licence 
scheme), he may apply to the Copyright Tribunal and the 
Tribunal may decide to entertain or decline the request.  If 
the Tribunal elects to entertain the request, he may make 
such order regarding the terms of the proposed licence as 
he deems reasonable in the circumstances.

167
  A licensee 

may also apply to the Copyright Tribunal for an extension 
of a licence which is due to expire, upon receipt of a notice 
given by the licensing body to terminate such license.  In 
this application, the licensee may allege that it is 
unreasonable for the licence to cease to be in force.  If the 
licensee‟s claim is well-founded, the Tribunal may order 
that the licensee is entitled to the benefit of the licence 
indefinitely or for such a period as the Tribunal may 
determine.

168
  

4.2.9.22. As seen above, South Africa has similar provisions dealing 
with compulsory licensing and the powers of the Copyright 
Tribunal to grant compulsory licences in cases where it is 
reasonable to do so.  The granting of such compulsory 
licences is to be welcomed and can water down the 
unequal bargaining power of the copyright owner and the 
prospective licensee, in cases where the withholding of a 
licence by the copyright owner is unwarranted and/or 
unreasonable. 

4.2.10. Performers‟ Rights 

4.2.10.1. No definition has been provided in the CDPA of the term 
“performer”, but “performance” has been defined as a 
dramatic performance (which includes dance and mime), a 
musical performance, a reading or recitation of a literary 
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work, or a performance of a variety act or any similar 
presentation.

169
  

4.2.10.2. Performers‟ Rights are divided into two categories, namely: 

4.2.10.2.1. Performers‟ property rights;
170

   and 

4.2.10.2.2. Performers‟ non-property rights.
171

  

4.2.10.3. Performer‟s non-property rights deal with recordings of live 
performances made without the performer‟s consent, and 
the Act provides that the performer‟s non-property rights 
are infringed by the following: 

4.2.10.3.1. a person who, without the performer‟s 
consent, makes a recording of the whole or 
any substantial part of a qualifying 
performance directly from the live 
performance;

172
 

4.2.10.3.2. broadcasts live, or includes live in a cable 
programme service the whole or any 
substantial part of a qualifying performance;  
or 

4.2.10.3.3. makes a recording of the whole or any 
substantial part of a qualifying performance 
directly from a broadcast of, or cable 
programme including, the live performance.  

4.2.10.4. Furthermore, a performer‟s rights will be infringed, where a 
person, without the performer‟s consent, imports into the 
UK a recording otherwise than for private or domestic use, 
or exposes for sale or hire, or distributes a recording of a 
qualifying performance which he has reason to believe that 
it is an illicit recording.

173
  

4.2.10.5. Section 182(2) provides, however, that a performer‟s rights 
will not be infringed if the making of the recording by a 
person is for his private and domestic use. 

4.2.10.6. It is important to note that non-property rights are not 
assignable or transmissible except that they may be 
transmitted by the performer by testamentary disposition on 
his death.

174
  

4.2.10.7. Performer‟s property rights, on the other hand, deals with 
the performer‟s property rights in recordings of his 
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performances, and provides that the performer‟s property 
rights are infringed by the following acts: 

4.2.10.7.1. if a person makes, without the performer‟s 
consent, either directly or indirectly, a copy of 
the recording of the whole or any substantial 
part of a qualifying performance;

175
   

4.2.10.7.2. where a person, without consent, issues to the 
public copies of a recording of the whole or 
any substantial part of a qualifying 
performance; 

176
  

4.2.10.7.3. by a person who, without the performer‟s 
consent, rents or lends to the public copies of 
a recording of the whole or any substantial 
part of a qualifying performance.

177
    

4.2.10.8. Section 191G is an important provision to note as it 
provides for the performer‟s right to equitable remuneration 
where such performer has transferred his rental right 
concerning a sound recording or a film to the producer of 
the sound recording or the film.  This section refers to such 
right as the rights to equitable remuneration for the rental, 
and such right may not be assigned by the performer 
except to a collecting society for the purpose of enabling it 
to enforce the right on the performer‟s behalf.

178
   

4.2.10.9. Unlike South Africa, the UK has various collecting societies 
or bodies whose function is to ensure that performers who 
are members obtain “equitable remuneration” referred to in 
the Act.   

4.2.11. Format rights 

4.2.11.1. In the United Kingdom there is no protection in law of the 
basic idea in a format – no matter how unique and original. 
The UK courts approach the issue of television formats 
more conservatively than some other jurisdictions despite 
the fact that there is a growing business of licensing format 
rights.  This is in line with the copyright subsistence 
requirement which states that a work must be reduced to 
material form so as to be copyrightable. 

4.2.11.2. The starting point is the case of Green v Broadcasting 
Corporation of New Zealand.

179
  The claimant was the 

creator of the talent quest program “opportunity knocks”, a 
program which was aired in the UK through the early 60‟s 
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and 70‟s. The claimant brought an action against a 
television broadcaster in New Zealand claiming copyright 
infringement in the format of its program also entitled 
„opportunity knocks‟. The Lords who presided over this 
case held that there could be no copyright infringement in 
the format of the program. The court was aware that there 
were certain element of the UK program that had been 
copied, however, it maintained that copyright does not 
protect an idea in itself, hence there could be no copyright 
protection in the format of the game show even though the 
claimant used unique catchphrases.  There were 
subsequent cases concerning TV formats, and they upheld 
the decision taken in the Green case. 

4.2.11.3. Interestingly in 2000, the Format Recognition and 
Protection Association (FRAPA) was formed in the UK by 
industry figures from across the globe to try to protect 
formats. This organisation believes that the basic concept 
underpinning a television programme should attract 
copyright protection if it meets the threshold of creativity, 
and originality.

180
  

4.3. Analysis of UK intellectual property regime 

4.3.1. The UK legislation grants ownership of copyright to the author except 
where copyrighted work, including a film, was made by an employee in 
the course and scope of his employment.  In such event, the employer 
is the owner of copyright.  The copyright owner may also elect to licence 
certain restricted acts to the licensee.  In terms of the CDPA, the 
“author” and “owner” of copyright in a film are the producer and the 
principal director.   

4.3.2. The parties are, however, not precluded from entering into a contractual 
arrangement in terms of which the copyright owner may assign, wholly 
or partly, copyright in the work.  For example, in order to obtain funding 
for the production of a film, the producer and principal director may 
approach an investor who may be prepared to finance the production 
subject to, for example, the assignment, either partly or wholly, of the 
copyright in the works or subject to the licensing of certain restricted 
acts to the investor.   

4.3.3. As intellectual property can be hypothecated by a deed of security, the 
financier of a film or an investor may require security interest in the 
copyright and in the underlying rights.  Such an arrangement will result 
in the copyright in the film being assigned to the investor or financier by 
way of security and can be reassigned to the owners of the copyright in 
the film upon repayment of the loan.

181
   

4.3.4. There are various other ways in terms of which copyright in a 
cinematograph film and underlying works can be allocated, and the 
British system has left it up to the parties to agree on the reallocation 
and distribution of the rights in the copyrighted work.  This is in line with 
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most jurisdictions which recognise the creator‟s rights to the work of his 
own intellect by granting such creator ownership in the copyrighted 
works.  It is then left up to contracting parties to regulate by contract 
how ownership in the copyrighted work will be allocated. 

4.3.5. The European Community, including the UK, recognises the right of 
authors of literary, dramatic, musical or artistic works, as well as the 
principal director of a film to equitable remuneration.  This is manifested 
by the introduction and adoption of the EC rental directive No. 
92/100/EEC.  In recognising the weak bargaining position of the 
aforementioned group of people, the rental directive took into account 
that there may be times when these authors may be forced to give up 
their right in order to secure contracts and, in their protection, stipulates 
that their right to equitable remuneration cannot be excluded or 
restricted.  This right to equitable remuneration has been extended to 
performers, such as dancers, actors etc.  This provision is certainly 
worth emulating in our jurisdiction.  

4.4. Broadcasting Environment 

4.4.1. Regulatory Environment: 

4.4.1.1. The television sector in the UK, which was opened up to 
significant competition in the 1980s,

182
 is huge – in 2007 

total television industry revenue reached nearly 11.2 billion 
pounds. Interestingly, subscription revenue overtook 
television advertising revenue in 2003 and since then the 
gap has been growing. In 2007 subscription revenue 
amounted to 4.3 billion pounds while advertising revenue 
amounted to 3.5 billion pounds. There are some 470 
channels broadcast in the UK which, in 2007, transmitted 
over 2.1 million hours of programming.

183
    

4.4.1.2. A variety of television platforms are available to the UK 
public – the following percentages express the proportion 
of the population covered:

184
 

- Analogue terrestrial television:   99% 

- Digital satellite television:   98% 

- Digital terrestrial television:  73% 

- Cable television:   49%. 

4.4.1.3. Ofcom is the regulator of the UK communications industry 
and it has specific statutory obligations with the aim of 
maintaining and strengthening the quality of public service 
television broadcasting.

185
 In terms of the Communications 
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Act, the main aims of public service broadcasting are, in 
brief:

186
  

- to provide relevant television services which 
provides a range of programme subject matters; 

- to provide a balance of programming that needs the 
meets and satisfies the interests of as many 
different audiences as possible; and 

- to provide high standards of programming with 
respect to: content; quality; and professional skill 
and editorial integrity. 

4.4.1.4. Ofcom is currently in the process of conducting its five-
yearly review of public broadcasting services

187
 and this 

review is due to be completed in 2009.
188

 Ofcom has 
completed phase two of the review which is entitled 
Preparing for the Digital Future. An important conclusion 
already reached by Ofcom is that once the switchover to 
digital transmission is complete, commercial public service 
broadcasters such as ITV1 and Channel 4 will not be able 
to sustain the levels of provision of public service content 
with the result that either additional public funding must be 
made available for these channels or their obligations will 
need to be reduced.

189
 It has concluded that the current 

model for delivery public service of content is insufficiently 
flexible to adapt to new opportunities and risks.

190
 Ofcom is 

considering four models to secure the future of public 
service broadcasting but has yet to decide on these.

191
 

4.4.1.5. There are a number of “public broadcasting services” that 
is broadcasters with public service obligations, in the UK. 
The large commercial public broadcasting services are: 
ITV1, GMTV1, Channel 4, and Five, and Ofcom regulates 
their compliance with, for example, quotas.

192
 Regulation of 

the BBC is done by the BBC Trust (see below) in 
consultation with Ofcom as to quotas.

193
 Quotas that are 

relevant to this report are those that relate to content 
production for analogue channels:  
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4.4.1.5.1. original production quotas
194

 (whether 
produced in house or by the independent 
production sector): 
- 70% for BBC 1 and 2 
- 65% for ITV1 
- 60% for Channel 4 
- 53% for Five 
 

4.4.1.5.2. out-of-London production quotas:
195

 
- 30% for BBC1 and 2 
- 50% for ITV1 
- 30% for Channel 4 
- 10% for Five; and 
 

4.4.1.5.3. independent production quotas: this is set at 
25% for all public service broadcasting 
services.

196
 Note that all broadcasters far 

exceeded this target:
197

   
- 33% for BBC1 
- 42% for BBC2 
- 35% for ITV1 
- 87% for Channel 4 
- 96% for Five 

4.4.1.6. An extremely significant legislative provision in relation to 
the independent production sector is section 285 of the 
Communications Act. Section 285 was included in the 2003 
legislation as a result of concerted lobbying by the UK 
Producer‟s organisation PACT and the section has been 
widely viewed as being critical to the blossoming of the 
independent production and distribution sectors. Section 
285(1) requires each public service broadcaster to develop 
a code for commissioning independent productions. 
Section 285(3) lays out minimum criteria for such codes, 
namely that: 

- a reasonable time-table is applied to negotiations for 
commissioning of independent content and to 
concluding commissioning agreements; 

- there is sufficient clarity as to what rights (to 
broadcast or otherwise) are being disposed of as 
part of the commissioned production; 

- there is transparency as to amounts paid for 
different types of rights; 

- there are satisfactory arrangements about the 
duration and exclusivity of those rights; 
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- there are procedures for reviewing arrangements 
and for demonstrating compliance with the code, 
including reporting to Ofcom; and 

- there be appropriate dispute resolution mechanisms. 

In looking at commissioning practices in the UK – we shall 
focus on the two main providers of public broadcasting 
content, namely the BBC and Channel 4, as set out below.  

4.4.2. BBC 

4.4.2.1. The British Broadcasting Corporation (“the BBC”) is the 
world‟s largest broadcasting corporation, employing over 
28 500 people in the UK alone and with an annual budget 
of over four billion pounds.

198
 Public funding of the BBC, 

through licence fees, amounted to 3.36 billion pounds in 
2007/8.

199
 It is important to note the public services of the 

BBC cannot carry advertising and so its commercial 
income comes primarily from the exploitation of rights in 
and related to its programming. 

4.4.2.2. The BCC is run according to a Charter, the latest version of 
which is the 2006 Charter.

200
 The Charter is the foundation 

document for the BBC. For our purposes, its key provisions 
include that: 

4.4.2.2.1. The public purposes of the BBC are:
201

 

• sustaining citizenship and civil society; 

• promoting education and learning; 

• stimulating creativity and cultural excellence; 

• representing the UK, its nations, regions and 
communities; 

• bringing the UK to the world and the world to the 
UK; and 

• in promoting its other purposes, helping to deliver to 
the public the benefit of emerging communications 
technologies and services, and, taking a leading role 
in the switchover to digital television. 

4.4.2.2.2. The BBC is to be governed by two separate 
bodies, namely: the BBC Trust and the 
Executive Board. The BBC Trust is 
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responsible for setting the overall strategic 
direction for the BBC and /or exercising  
general oversight of the work of the Executive 
Board. In this regard it is has ultimate 
responsibility for the BBC‟s stewardship of the 
licence fee revenue. The Executive Board has 
executive authority for delivering BBC services 
in accordance with the priorities set by the 
Trust.

202
  

4.4.2.3. The BBC has a wholly-owned subsidiary called BBC 
Worldwide Limited (“BBC Worldwide”)which is responsible 
for the commercial exploitation of BBC programmes and 
other properties. BBC Worldwide not only distributes 
programming (including branded channels such as BBC 
Lifestyle, Knowledge, Entertainment etc) but also publishes 
consumer magazines, and licences and sells DVDs and 
CDs etc.

203
   

4.4.2.4. The television licence costs 139.50 pounds a year for a 
colour TV and the amount is determined by Government. 
While the licence fee constitutes the vast majority of the 
BBC‟s income. Its income from commercial enterprises and 
from overseas sales of its catalogue of its programmes has 
substantially increased over recent years and BBC 
Worldwide (the BBC‟s distribution arm) contributed 145 
million pounds to the BBC‟s core public serviced business 
in 2005/6.

204
  

4.4.2.5. In line with the requirements of section 285 of the 
Communications Act, the BBC has developed a Code of 
Practice on BBC‟s Dealings with the Independent 
Producers for Television Programmes Commissioned by 
the BBC

205
 (“the BBC Code”) which has been approved by 

Ofcom. We shall deal with only the key elements of the 
BBC Code in brief: 

4.4.2.5.1. The Code recognises that it is in the interests 
of UK television audiences that there is a 
competitive and thriving independent 
production supply market and that the BBC 
has a role as the nation‟s principal public 
broadcaster to help stimulate and support the 
development of the independent production 
sector.

206
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4.4.2.5.2. The BBC retains final editorial control over all 
BBC versions of programmes commissioned 
from independent producers.

207
 

4.4.2.5.3. A critically important part of the BBC Code is 
the section on rights, headed “Rights – Public 
Service Use and Commercial Exploitation”. In 
brief it provides that its objective is to secure 
the rights it needs for its licence fee funded 
services and to secure its exclusivity in the 
domestic UK television market for the licence 
period. It therefore expects to obtain the 
following licence:

208
 

(a) an exclusive licence in the UK television market and the right to use the programme 
on its licence fee funded services for a period of 5 years; 

(b) an option to renew the licence for a further two years on an agreed basis with an 
additional payment calculated as a percentage of the licence fee; 

(c) the licence period to run from delivery of the programme; 

(d) in the case of a returning series, an option to renew the existing licence for all 
previous series while the programme is still being commissioned; 

(e) BBC has the right to exercise a hold back for the licence period which may be 
released by mutual consent if the BBC considers further exploitation of the 
programme would not conflict with the exclusive rights it has acquired;  and 

(f) the initial licence fee payable would cover a specific number of uses such as 
broadcast runs on different BBC channels, related interactive uses on new media 
platforms. 

4.4.2.6. Beyond the above, the producer retains all commercial 
exploitation rights in the programme although the BBC 
expects to share in the net revenue arising from such 
exploitation on an agreed basis. Note that the above 
arrangements do not apply where the commission is in 
relation to a BBC-created format/programme/idea etc.  

4.4.2.6.1. Programme prices payable are to be 
determined by reference to a number of 
factors ie budget; value of the programme to 
the schedule; level of up front third party 
investment, if any; the production fee payable 
to the producer in line with the BBC‟s Terms of 
Trade and will include any development 
funding paid by the BBC. The BBC will also 
publish a tariff of indicative prices for particular 
programme genres.

209
  Note that this has been 
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done.
210

 For example, the BBC‟s Drama 
Genre Tariffs contain four categories ie: 
daytime and low cost drama; lower to mid-cost 
drama; high cost drama and premium drama.  

4.4.2.6.2. Payment processes are to be set out in the 
BBC‟s Terms of Trade but where appropriate 
the BBC may use a staged payment method 
at defined points in the production process.

211
  

4.4.2.6.3. The BBC will conduct negotiations in a timely 
and professional manner and will expect the 
producer to do the same.

212
 In this regard it is 

important to note that the agreed standard 
time for the BBC to consider a proposal for the 
commissioning of entertainment and factual 
programming is 20 weeks from date of 
submission of the proposal by the producer to 
approval/rejection of the project by the 
Channel Controller. 

213
 

4.4.2.6.4. The BBC will publish Terms of Trade which 
will set out standard terms of business offered 
to all independent producers from whom the 
BBC commissions programmes.

214
   

4.4.2.6.5. The BBC will provide Ofcom with a report, 
annually, which will review the operation of the 
BBC Code.

215
  

4.4.2.7. In line with the requirements of the BBC Code, the BBC 
has also published the BBC‟s General Terms for the 
Production of Television Programmes by Independent 
Producers (“the BBC Terms of Trade”).

216
 These are 

extremely detailed and we shall deal in brief with only the 
key elements of the BBC Terms of Trade as they relate 
particularly to intellectual property issues: 

4.4.2.7.1. The provisions regarding the rights granted to 
the BBC

217
 in terms of the BBC Terms of 

Trade are extremely detailed and include 
provisions on:  

(a) the granting of exclusive, royalty free and irrevocable licence to public service rights 
(these are set of 12 rights including, inter alia: the exclusive right to broadcast the 
programme on BBC‟s non-commercial television services, the right to exercise 
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primary new media rights (including certain streaming and video on demand rights), 
the right to exhibit the programme at television festivals, the right to complete the 
programme, the right to sub-licence the above rights); 

(b) the granting of an exclusive, royalty free and irrevocable licence to use the 
programme trade marks and to sub-licence these; 

(c) extract and clip use; 

(d) the grant of a first option to commission a radio programme based on the format of 
the programme; and 

(e) additional new media rights beyond those outlined above (note, and subject to 
certain restrictions). 

4.4.2.7.2. Note that the provisions regarding rights in 
section 12 of the BBC Terms of Trade also 
contain restrictions on the producer (in 
particular regarding derivative 
programming/format use; on-line usage and 
characterisation) and particular protection of 
the BBC‟s copyright in relation to material 
created pursuant to the BBC‟s rights under the 
licence.

218
   

4.4.2.7.3. The BBC Terms of Trade stipulate that the 
licence period

219
 is for five years from the date 

of the BBC‟s acceptance of final delivery and 
that the BBC has an option to renew same for 
two years provided it pays an additional 
licence fee calculated as 3.5% of the original 
licence fee. 

4.4.2.7.4. Importantly, the BBC Terms of Trade contain 
specific provisions regarding distribution / 
exploitation of commissioned content.

220
 In 

terms of these, the BBC specifically 
acknowledges that the producer owns the 
distribution rights to the programme 
commissioned. However the BBC is to share 
in these: it is to receive 15% of Net 
Revenue

221
 where it has not commissioned a 

pilot of the programme and 20% of Net 
Revenue where it has commissioned a pilot 
thereof.  

4.4.2.7.5. The BBC Terms of Trade also contain 
provisions granting the BBC the right to re-
commission the producer to produce further 
programming on the same terms subject to 
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variations of the licence fee agreed in good 
faith.

222
  

4.4.2.7.6. It is important to note that the Terms of Trade 
are made up of some 26 sections, many of 
which are detailed, including on issues such 
as: take over by the BBC of the commissioned 
work; abandonment of production by the BBC; 
editorial processes; production and talent 
contracts; detailed financial provisions 
(including progress reporting, payment of 
invoices, audit rights) etc. 

4.4.2.8. Once a programme has been approved for commissioning, 
the producer and the BBC then enter into a programme 
production agreement.

223
  It is important to note that 

different payment options in relation to the licence fee are 
possible depending on whether the commission is cash-
flowed or not.

224
 The agreement also contains a section in 

which all other contributor rights which are covered by the 
licence fee are identified ie equity artists, writers, archive 
and stills, music etc. 

4.4.2.9. Another critically important development for the 
independent production sector has been the BBC‟s 
Window of Creative Competition (“WOCC”) initiative. 
WOCC opens up a further 25% of BBC content (ie beyond 
the 25% statutory minimum prescribed under the 
Communications Act) to the independent production sector 
through allowing it to compete with the BBC‟s in-house 
production capacity for commissions.

225
  The effect of this 

is that up to 50% of BBC‟s public services content could be 
produced by the independent production sector. WOCC 
resulted in a significant structural reduction in BBC‟s in 
house production capacity.

226
  

4.4.3. Channel 4 

4.4.3.1. Channel 4 is a free to air public service television 
broadcaster which came on air in 1982. It is publicly owned 
and is operated by the Channel 4 Television 
Corporation.

227
 It broadcasts nationally (although some 

parts of Wales are covered by its Welsh language station 
S4C). 

4.4.3.2. Channel 4 is licensed by Ofcom, the latest licence is from 
2004. Section 7(1) of the licence restates the 
Communications Act‟s specific public service remit for 
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Channel 4, namely to provide a broad range of 
programming which (in brief): demonstrates innovation, 
experiment and creativity; appeals to a culturally diverse 
society; makes a significant contribution to public service 
broadcasting especially with regard to education; and 
exhibits a distinctive character.

228
  

4.4.3.3. Channel 4 is a very useful comparative example to 
consider from a South African perspective because it 
receives no public funding at all (that is, no licence fee 
revenue, government grants etc) - it is funded entirely by 
advertising, programme sponsorship, and through the 
exploitation of programme content and other intellectual 
property rights eg merchandising etc. Thus Channel 4 is a 
public service broadcaster that is entirely commercially 
funded. Importantly, Channel 4, like the SABC, also has no 
in-house production capacity

229
 but instead commissions its 

UK programming from almost 300 independent production 
companies.

230
  Traditionally Channel 4 owned the copyright 

and distribution rights of the programmes it commissioned 
and aired.

231
  

4.4.3.4. Channel 4‟s licence also specifies at section 11(1) that 
Channel 4 must establish a Code of Practice setting out 
principles for the commissioning of independent production 
which is to include: 

4.4.3.4.1. reasonable timetables for negotiations for the 
commissioning of content and concluding 
agreements thereon; 

4.4.3.4.2. clarity on what rights (broadcast rights, other 
use/exploitation rights) are being disposed of 
by the independent producer to Channel 4; 

4.4.3.4.3. transparency as to amounts to be paid for 
each category of rights;  

4.4.3.4.4. satisfactory arrangements for the duration and 
exclusivity of such rights; 

4.4.3.4.5. appropriate review procedures; and 

4.4.3.4.6. appropriate dispute resolution mechanisms. 

4.4.3.5. In line with the requirements of section 11(1) of its Licence, 
Channel 4 has developed the Channel 4 Code of Practice 
for Commissioning programmes from Independent 
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Producers
232

 (“the Channel 4 Code”) which has been 
approved by Ofcom. We shall deal with only the key 
elements of the Channel 4  Code in brief: 

4.4.3.5.1. The Channel 4 Code recognises that 
supporting the diversity and vibrancy of the 
UK‟s independent production sector has been 
a core aspect of Chanel 4‟s public sector remit 
since the 1980s

233
.  

4.4.3.5.2. Section 2 of the Channel 4 Code makes it 
clear that Channel 4 is to publish a 
comprehensive set of Terms of Trade. Further 
the section also makes it clear that where 
Channel 4 has developed a programme format 
or treatment internally before briefing a 
producer, Channel 4 may depart from the 
Channel 4 Code regarding intellectual property 
rights ownership and level of net revenue 
participation in recognition of Channel 4‟s role 
in leading the creation of the underlying 
intellectual property in the programme.  

4.4.3.5.3. A critically important part of the Channel 4 
Code is section 3, headed “Rights Secured in 
Channel 4‟s Commissioned Programmes” It is 
clear from section 3 of the Channel 4 Code 
that Channel 4 envisages a system whereby it 
licences Core Rights from a producer for a 
defined duration on an exclusive basis and 
returns the rights to the producer at the end of 
the licence period. In this regard: 

(a) Core Rights include: rights to broadcast the programme on the core Channel 4 
service; rights for contemporaneous programme support services eg synopsis rights, 
premium telephony rights, tele-text rights, interactive TV rights etc; national format 
rights;

234
 and the ability to exercise holdback on the rights of others to exploit the 

programme on any platform targeted at the secondary broadcast market ie video on 
demand, pay per view, broadband Internet rights etc. 

(b) Secondary Rights include: international distribution rights via any media platform; 
national and international consumer products rights (ie, video, publishing, 
merchandising etc). Note however that as of June 2006, Channel 4 agreed a New 
Media Rights deal to allow it an exclusive 30-day window to exploit its programmes 
via on demand platforms such as broadband, mobile and cable. 

(c) The Channel 4 Code envisages two broad variations upon the Core Rights model, 
namely: 
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(i) Licence model only: Channel 4 acquires, on an exclusive basis, the 
Core Rights for the licence period and the producer retains control of 
secondary rights although exploitation thereof is subject to a revenue-
sharing arrangement with Channel 4: or 

(ii) Licence Plus Exploitation in Secondary UK television market: Channel 4 
acquires, on an exclusive basis, the Core Rights for the licence period 
and will waive its holdback on the UK‟s secondary TV market ad the 
producer will allow Channel 4 to distribute the programme with revenues 
to be shared between the producer and Channel 4. 

(d) Note however that the Channel 4 Code clearly expresses a willingness on the part of 
Channel 4 to consider other models besides the two set out immediately above.  

(e) Section 3 read with section 6 of the Channel 4 Code also contains provisions in 
which Channel 4 undertakes to publish tariffs of prices it expects to pay for core 
rights reflecting cost variations by genre and by day-part ie peak vs off-peak. 
Channel 4 has stated that it intends to move away from a line by line negotiation of 
[add to recommendations] and it has said that the value of Core Rights is to be 
influenced by a range of factors including: 

(i) Level of editorial ambition ie days filming/locations etc 

(ii) Use of archive material 

(iii) Use of on-off-screen talent 

(iv) Use of computer-generated imaging technology 

(v) Detailed schedule requirements 

(vi) Number of episodes in a series 

(vii) New or returning series 

(viii) Whether a UK/overseas production 

(f) Section 3 of the Channel 4 Code also makes it clear that both the independent 
producer and Channel 4 itself will participate in revenues generated from the 
exploitation of the following rights: 

(i) Distribution to any Channel 4 channel 

(ii) Distribution to any 3rd party UK secondary channel where the holdback 
has been waived by Channel 4 

(iii) Distribution to any other 3rd party UK content distributors eg video on 
demand, broadband ISPS where the holdback has been waived by 
Channel 4 

(iv) Exploitation of rights to operate contemporaneous UK programme 
support services 

(v) Exploitation of secondary rights after the producer‟s deficit financing of 
the programme have been recovered and where Channel 4 has 
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contributed to the value of the programme eg by editorial input, 
promotion and marketing, business affairs advice etc. 

4.4.3.5.4. Section 4 of the Channel 4 Code sets out 
Channel 4‟s commissioning process. Key 
aspects thereof are: 

(a) Channel 4 is to operate a clear four-step commissioning process within the following 
time frames: 

(i) Editorial approval – within two weeks of submission of editorial 
specification form by the producer 

(ii) Business Approval – initial response within 10 days of submission of 
budget by the producer 

(iii) Programme Finance Committee Approval – Note no time specified for 
this. 

(iv) Contract Approval – draft contract to be provided within two weeks from 
the date of PFC approval. 

4.4.3.5.5. Channel 4 specifies that it will cash flow a 
production at the producer‟s request and that 
no unreasonable conditions will be attached 
thereto. Further, it is also prepared to commit 
development funding provided that it will have 
an exclusive 9-month option to commission 
the programme once development is 
completed and that the costs of development 
will be included within the overall price that 
Channel 4 is to pay for the commission.  

4.4.3.6. Section 5 of the Channel 4 Code provides that Channel 4 is 
to review the Channel 4 Code annually. 

4.4.3.7. In line with the requirements of the Channel 4 Code,  
Channel 4 has also published Terms of Trade 2004 (“the 
Channel 4 Terms of Trade”).

235
 These are extremely 

detailed and we shall deal in brief with only the key 
elements of the Channel 4  Terms of Trade as they relate 
particularly to intellectual property or commissioning issues: 

4.4.3.7.1. Section 4 of the Channel 4 Terms of Trade 
requires the commissioning agreement to 
contain a clear agreed description of the work 
to be undertaken in the form of an editorial 
specification which is to include detailed 
information on, inter alia, producer, director, 
principal case, contributors, presenters, 
storyline / script, programme description, 
length, locations, archive material, music, 
senior crew, and other details where agreed 
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that they are appropriate. The editorial 
specification is to include an agreed 
production schedule and budget and it must 
be signed off by the producer and by Channel 
4‟s commissioning editor. 

4.4.3.7.2. Section 7 is an important section in the 
Channel 4 Terms of Trade as it indicates that 
Channel 4 wishes to avoid “line by line” 
negotiation of budgets and so the section sets 
out the circumstances in which fixed price 
deals will be contracted, namely: 

(a) series where the editorial specification is sufficiently detailed and agreed to in 
advance of pre-production; 

(b) for second and subsequent series; 

(c) when commissioning a producer that is an established programme supplier in that 
programme genre.  

4.4.3.7.3. Section 8 of the Channel 4 Terms of Trade 
deals with programmes that are commissioned 
on a budget basis. Both the producer and 
Channel 4 are to agree upon a budget and 
cashflow schedule and the producer is 
responsible for working within the agreed 
budget and cashflow. 

4.4.3.7.4. Section 12 of the Channel 4 Terms of Trade 
deals with production fees and these range 
from 25% (for production costs of up to 50 000 
pounds) to 12.5% (for production costs of 
between 500 000 pounds to 1 million pounds. 
Note that production fees are to be negotiated 
for productions over 1 million pounds.  

4.4.3.7.5. Sections 18 to 22 of Channel 4‟s Terms of 
Trade contain detailed provisions building 
upon the rights regime provided for in the 
Channel 4 Code, including provisions relating 
to, inter alia: archival usage, educational/non-
theatric usage, off-air usage, limited cable 
relay rights; repeat fees; net receipts 
(essentially defined as gross distribution 
revenue less distribution and other expenses 
including: royalties, distribution commission, 
recoverable overspend by the 
producer/Channel 4, third party deficit funding 
etc); UK format rights. We think that section 21 
is the most critical of these as it set out the 
share of net receipts from exploitation of rights 
that Channel 4 expects to get, including: 

(a) 50% of net receipts in respect of core rights until the expiry of the licence period; 
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(b) 50% of net receipts in respect of core secondary transmission rights until the expiry 
of the licence period if Channel 4 waived its holdback; and 

(c) 15% of net receipts in respect of all secondary rights. [Add to recommendations and 
analysis?]  

4.4.4. Commercial Practices Regarding Commissioning of Television content 
in the UK 

4.4.4.1. IP Rights and the Galvanisation of the Production Sector 

4.4.4.1.1. In 2007, the combined spend on external 
commissioning of content from the BBC, ITV1, 
Channel 4 and Five increased by 8.9% to 1.2 
billion pounds while spend on in house 
productions was just over 1.2 billion.

236
 The 

independent production sector experienced 
strong growth in 2007/8 with revenues 
increasing to 2.14 billion pounds. Since 2005 
the compound annual growth of the sector has 
been 15.6%. While the majority of revenue 
continued to come from the television 
production business (1.89 billion pounds), 
non-TV revenue (that is pre-production and 
secondary television and additional rights) has 
more than doubled in the last three years to 
242 million pounds.

237
 

4.4.4.1.2. The public service broadcasters‟ 
commissioning of independent television 
production is broken down as follows:

238
 

- entertainment:   27% 
- sport:      25% 
- factual:    17% 
- factual entertainment:   10% 
- hobbies/lifestyle:  6% 
- children‟s:   5% 
- drama    5% 
- other    5% 
 

4.4.4.1.3. The independent production sector 
comprises:

239
 

- nine large groups (turnover in excess of 50 
million pounds) each with between 3 and 10 
constituent companies;  

- around 20 midsize to large companies 
(turnover of 10-50 million pounds); 

- over 100 midsize companies (turnover of 1-
10 million pounds); and 

                                                      
236

 The UK Communications Market 2008. Ofcom. August 2008. At pg 15. 
237

 The UK Communications Market 2008. Ofcom. August 2008. At pgs 184/5. 
238

 The UK Communications Market 2008. Ofcom. August 2008. At pg 189. 
239

 2007 Independent Production Census. KPMG, Bank of Ireland, Pact. At pg 6. 



Page 83 
 

- several hundred small companies (turnover 
of less than 1 million pounds). 

4.4.4.1.4. The independent production sector attributes 
its growth to the coming into force of the 
Communications Act 2003 which ensured that 
producers of content held the intellectual 
property rights thereto and could profit from 
overseas sales, DVDs, multi-media and 
merchandising, and also to the 2005 
introduction of the BBC‟s Windows of Creative 
Competition which opened up a potential 
further 25% of the BBC‟s commissioning to 
independent producers on a competitive 
basis.

240
  Indeed overseas sales now account 

for 20% of all industry revenue – with 87% 
thereof coming from the US.

241
 Further there 

has been a 34% increase in the value of UK 
rights exploitation – more than double the 
overall rate of growth of the sector although 
this still accounts for just 7% of all industry 
revenue.

242
 Perhaps most significant has been 

the increase in the rate of profitability of the 
independent sector from 7% in 2005 to 8.4% 
in 2007. Further, companies with revenue of 
less than 1 million pounds (ie the smallest 
production companies) have on average 
increased their profitability far in excess of the 
rest of the industry – they have almost 
doubled profits to match the industry 
average.

243
  More than half of the increase in 

profitability in the sector has come from the 
exploitation of secondary rights ie distribution, 
format sales, secondary TV sales etc.

244
  

4.4.4.1.5. The industry has said: “The ability to retain 
secondary rights has clearly been at the heart 
of the industry‟s transformation from a lifestyle 
business to one of the fastest growing and 
most profitable sectors of the UK‟s creative 
economy”.

245
 To indicate the unleashing of 

growth the Census supplement contrasts the 
size of the industry in 2005 when it was 
estimated at 1.6 billion pounds to the 2.14 
billion pound industry it is in 2008.

246
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4.4.4.1.6. European Head of Media at KPMG Corporate 
Finance has emphasised the need to exploit 
rights: “it‟s all very well having rights but 
you‟ve got to exploit them. In order to exploit 
them you must have a distribution platform”.

247
  

Further, Bill Greaves, Global Head of 
Technology, Media and Telecoms at the Bank 
of Ireland Corporate Banking notes that “one 
of the key changes in the independent 
production sector is that there‟s been a real 
trend towards the owners of independent 
production businesses actually acquiring the 
right financial and business acumen skills that 
they need, rather than focusing upon the 
creative side…key to the change in outlook 
has been the fact that independent producers 
are not able to retain rights in their 
programming…. Suddenly the business has 
real sustainable value… Such thinking has 
made those producers more attractive to 
investors.”

248
  Indeed, within the first six 

months of the coming into operation of the 
Codes of Practice, three listings of production 
companies on the London stock exchange 
took place and private equity investment of 
over 160 million pounds in the independent 
production companies was made.

249
  

4.4.4.2. IP Rights and the Galvanisation of the Distribution Sector 

4.4.4.2.1. Another critical development has been the rise 
of the independent distribution sector. 
Distribution companies are critical not just to 
sales of independent programming but also to 
providing funding to ensure that programming 
is actually produced. In 2008, distribution 
companies provided 23% of gap finance and 
co-productions, making use of distribution 
sector funds are likely to increase.

250
  Indeed 

one of the interesting developments in the UK 
market has been the rise of independent ie 
non-broadcaster aligned distribution 
companies: “Distributors have had to smarten 
up their act. New players have entered the 
game, providing useful competition for the 
established broadcaster-owned operators. The 
days when a broadcaster could simply 
swallow up all the rights almost for nothing, 
and then sit on them, are hopefully a thing of 
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the past. It was a terrible waste of potential 
and meant that there was not enough money 
going back into the television market, much of 
which could have been invested in 
development and new productions”.

251
   

4.4.4.2.2. Broadcast Magazine‟s Distributors Survey 
2008 (“the Distributor‟s Survey”) heralded the 
fact that distribution sector‟s total turnover 
topped 1 billion pounds for the first time in the 
2007/8 financial year.

252
 While the distribution 

arm of the BBC, BBC Worldwide, topped the 
list of the Top Distributors, there were 
numerous “independent” ie non-broadcaster 
aligned distributors listed in the UK‟s top 36 
distribution companies.  

4.4.4.2.3. Interestingly, of those surveyed, their 
distribution businesses broke down as 
follows:

253
  

• Finished programme sales:  58.7% 

• Co-productions:   10.7% 

• Formats:   12.1% 

• Home entertainment:  11.5% 

• New Media:   3.8% 

• Licensing:   3% 

4.4.4.2.4. The Distributor‟s Survey also identified the 
world‟s top 5 markets for UK distributors, 
namely: the UK, US, Australia, Germany and 
France. It also identified the top 5 emerging 
markets, namely: Eastern Europe, Russia, 
Latin America, Asia and India.

254
  Africa does 

not feature – perhaps an opportunity for South 
African distributors? 

4.4.4.3. Other Creative Talent‟s Collecting Agencies 

4.4.4.3.1. Unlike South Africa, creative talent outside of 
the music industry is well organised and 
represented in the UK. There are a significant 
number of collecting agencies in the UK for 
actors (Equity), producers (PACT), directors 
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(Directors UK) and screen writers represented 
by the Writers Guild of Great Britain. 

4.4.4.3.2. Each of these has particular arrangements 
with broadcasters to ensure that the creative 
talent that nurtures programming content is 
adequately financially compensated, including 
with regard to ongoing exploitation of the 
content. We shall use Directors UK as just one 
example of how these agencies work.  

4.4.4.3.3. Directors UK has two broad functions: first, to 
act on behalf of directors in relation to 
negotiating secondary rights payments, 
second, to negotiate general pay and working 
conditions for directors.

255
 It is a non-profit 

organisation and its financial base is the 
collection and distribution of payments to UK 
directors from abroad (currently 15 European 
countries) and from within the UK. 

4.4.4.3.4. Currently the UK distribution scheme cover 
broadcasts on the following television 
services: the BBC, ITV, Channel 4, Channel 
Five, Sky, S4C (the Channel 4 channel in 
Wales). Under this scheme, Directors UK 
receives a pre-agreed lump sum every year 
from UK broadcasters which is then distributed 
to members on a carefully calculated points 
system (reflecting not only UK broadcasts but 
also sales of individual programmes). 
Broadcasters are required to issue reports 
detailing: repeat broadcasts, overseas sales, 
DVD sales etc every year. Similarly, 
independent production companies are 
similarly required to submit sales information 
for rights that they retain. Directors UK 
monitors programme broadcasts to ensure 
independent checking of information 
supplied.

256
   

4.5. Analysis of UK Regulatory Environment and Practice 

4.5.1. In our view there can be little doubt that the regulatory regime and 
together with industry self-regulation with regard to commissioning 
independent producers to produce television content through the Codes 
of Practice and Terms of Trade, have had a clearly positive overall 
impact on the UK‟s broadcasting sector broadly. Indeed the depth of the 
so-called broadcast ecology, comprising not only broadcasters but 
producers, distributors and the creative talent involved in television 
production more broadly, appears approving of the huge changes in 
commissioning and rights practices that the Communications Act and 
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Ofcom brought about. The success of this regulatory intervention is 
borne out by Ofcom in its 2006 Television Sector Review in which it 
decided that “there appeared to be no requirement for a major revision 
of regulatory intervention in the television production sector… Overall 
[Ofcom] recommended that the status quo of regulatory intervention 
should largely remain intact.”

257
   

4.5.2. Nevertheless, in undertaking our analysis of the UK television 
production environment we interviewed a broad range of different 
stakeholders in the industry as more fully set out in Annexure A hereto. 
It was agreed that interviewees should feel free to talk openly about 
their experiences and views and that their comments would be on a “not 
for attribution” basis. The interviews were wide-ranging and often lasted 
for two hours or more. We shall deal with the issues raised on an issue 
by issue basis reflecting the positions of the independent production, 
broadcasting, distribution (and associated) sectors. For obvious reasons 
we have addressed key issues and left out comments etc that we felt 
were peripheral to the focus of the report. Interestingly, a number of 
producers had a fairly good knowledge of the South African 
broadcasting environment and had had dealings with the SABC and/or 
the independent production sector in South Africa. 

4.5.3. Valuing and Exploiting IP Rights  

4.5.3.1. One of the key questions that the SABC appeared to be 
particularly concerned with was the question of the extent 
to which its ideas are often reflected in content produced by 
the independent production sector in response to a brief it 
puts out. A common response by members of the UK 
television industry (both distributors and film producers) is 
that the idea is not a question but in an answer. Thus it is 
not the idea that is worthy of copyright protection but the 
execution of that in the form of a fully fledged television 
production with a script, performances by actors, music etc.  

4.5.3.2. A related question that gave rise to interesting responses 
was the issue of valuing IP rights. The producers 
interviewed were quick to point out that the old (for the UK) 
“cost + producer‟s fee” basis paid for the cost of the 
production of the programme but did not pay for the value 
of the programme. It was this critical distinction that gave 
rise to calls for producers to retain their intellectual property 
rights in their programmes rather than give these 
automatically to broadcasters as essentially broadcasters 
were obtaining these rights for free.  

4.5.4. Risks of Weak Content/Small Markets 

4.5.4.1. On the issue of the expressed need by broadcasters such 
as the SABC to have IP rights to all programmes as there 
were a number of “failure” projects relative to the number of 
“success” projects, UK industry commentators felt that 
broadcasters needed to take responsibility for improving 
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their commissioning processes (for example by having 
skilled commissioning editors able to evaluate scripts 
appropriately) to avoid this and not penalise independent 
producers. It was also argued that broadcasters ought to 
fund more pilot programmes more to guard against poor 
success rates. Although producing pilots is an expense, in 
the long run it makes more financial sense to avoid dud 
programming. Similarly, another producer emphasised the 
need to ensure properly skilled and experienced (in actual 
film production) commissioning editors. There seems to be 
a worldwide trend towards commissioning editors being 
bureaucrats and accountants and being less experienced. 
This unfortunately results in boring content being 
commissioned.    

4.5.4.2. One very interesting interviewee was an extremely small 
independent producer who said that in his view niche 
creative producers should make use of new media to prove 
the attractiveness of the ideas/content before approaching 
broadcasters for funding. He gave the example of putting 
clips up on You Tube and winning an audience for a 
particular storyline and then approaching broadcasters. In 
this way, the broadcasters can already see that a concept 
has appeal, this is particularly so among youth viewers etc. 
A number of smaller producers said that although rights 
were critical, for them, the most significant factor in their 
survival, particularly those producing niche content, was 
the basic production fee. 

4.5.4.3. A number of interviewees spoke about the benefits of 
“liberating” intellectual property rights particularly with 
regard to ensuring creativity and innovation. “No one will 
come up with really good ideas if the broadcasters keep all 
the intellectual property” said one. They indicated that such 
creativity can be seen not only in programming quality (for 
which the Australians are well known for example) but also 
in formats. Countries with tiny domestic television markets 
such as Holland and New Zealand have thriving television 
production sectors thanks to the worldwide sales of format 
rights eg Big Brother for Holland and Pop Stars (forerunner 
to Idols) from New Zealand. 

4.5.4.4. One independent producer we interviewed gave us a 
concrete example of how owning the rights has meant 
better quality of production: “We did the „Ascent of Money‟ 
which was fully commissioned by Channel 4. They paid us 
a production fee which was supposed to be our profit but 
we sank the entire fee into raising the production values of 
the programme (for example hiring a helicopter, shooting in 
high definition etc) because we wanted to have a better 
chance of selling it internationally”. This was echoed by 
another who said, “unless you give producers rights, quality 
drops, keeps dropping and no one benefits.” 
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4.5.4.5. A number of people interviewed in the UK were doubtful 
about whether or not there could be a significant 
international market for South African television content. A 
number were sceptical because of the language mix 
(essentially only English and possibly Afrikaans (in the 
Netherlands) would “travel” in their view). One producer 
suggested that the SABC should focus on trying to sell 
dubbed programmes – but this requires a separate music 
and effects track which is expensive. However, generally 
the concerns were about what they perceive to be the poor 
quality of most South African television programming. Said 
one: “If you field tested the quality of South African 
programming, it is simply not up to US, British or Australian 
standards in terms of quality of script, camera-work, 
studios, infrastructure etc.”  

4.5.4.6. However, others thought that sub-Saharan Africa provided 
a potentially lucrative market for South African television 
content as it was finally becoming profitable to do business 
there yet few international distributors focused on it as a 
potential market for programme content. 

4.5.5. Why the rights regime change has been so significant in the UK: 

4.5.5.1. A common refrain amongst the UK independent producers 
was that for broadcasters, having the intellectual property 
rights to programmes they commissioned is a “nice to 
have” that adds revenue to their advertising or licence fee 
income. For the broadcasters, such revenue, while useful, 
is never the major source of benefit to their bottom line. For 
example, BBC Worldwide is the largest UK distributor and if 
the licence fee paid by each household contributes 130 
pounds to the BBC, BBC Worldwide contributes a further 9 
pounds thereto. However, we were told that for the 
independent producer however, such revenue is critically 
important and “absolutely transforms the bottom line”. As 
one put it “the production fee is currently in the region of 
10-15% of the production budget, the profit margins are 
almost down to nothing (0-5%) so unless producers are 
able to exploit intellectual property rights they make no 
profit. And you cannot build an industry for the love of it!” 
This was echoed repeatedly “to grow mature businesses 
you have to have incentives such as the possibility of 
exploiting intellectual property rights”. 

4.5.5.2. Importantly, a number of industry people in the UK made it 
clear that changing the rights practices would not 
necessarily transform the industry overnight and we were 
cautioned against believing this was a panacea to solve our 
industry‟s ills. As one said: “Even if you do open up the 
intellectual rights to exploitation, the poor quality problems 
won‟t change overnight. But it may help to encourage 
talented people in the industry. You have to find people 
with talent and then spend years nurturing them. Really 
great writing may take a generation to come through”. 
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4.5.5.3. Interestingly, the UK broadcasters appear to have adjusted 
quickly to the loss of the majority of the intellectual property 
rights in commissioned content (in the past they acquired 
them all, in perpetuity, as the SABC currently does). This is 
in part a recognition that broadcasters‟ primary mandate is 
to “deliver content” and the independent production sector 
is indispensable to that, particularly for broadcasters such 
as Channel 4 with no production capacity but also for the 
BBC which has significant in-house production capacity. 
Said one distributor attached to a major broadcaster “rights 
are owned by those who develop an idea and so the 
independent production sector has the rights to their 
content”. It is recognised in the UK that “putting out a brief” 
by a broadcaster does not constitute making a significant 
contribution to an idea such that it would warrant granting a 
broadcaster automatic intellectual property rights in a 
resulting programme. “The old system is now recognised 
as being illogical and anachronistic” said one producer. 
Another described it as “feudal”. 

4.5.5.4. Importantly, a number of interviewees said the rights 
regime change did not result in any revenue actually being 
taken away from broadcasters as in practice the rights 
have now been exploited to a much greater extent than 
was the case when broadcasters had all the rights. 
Because broadcasters do get a share in net revenue they 
are benefiting from increased exploitation thereof. 
Consequently this has not made a huge difference to the 
bottom line for broadcasters. Said one: “In 2004 PACT did 
an impact assessment of how much money broadcasters 
had actually lost as a result of the intellectual property 
rights ownership changes and in fact they had lost hardly 
anything… the net benefit has been to capitalise on 
investment in independent production industry and the net 
gain to the entire economy has been critical. We have 
grown the pie so big that the broadcasters haven‟t lost 
money”. 

4.5.5.5. Some producers have complained that they have to chase 
up the broadcasters to collect revenues from exploitation of 
rights by producers. “To them [back-end revenues] are just 
icing on the cake – they do not even ask for money that is 
due to them!” 

4.5.5.6. Broadcasters have benefited in obvious but indirect ways 
from the rights regime change: programming with higher 
production values ie better quality which win more awards, 
which attracts more viewers and which secures more 
advertising and/or which meets public mandates.  

4.5.5.7. It is also important to note that it is still the case in the UK 
that the majority of independent television producers are 
essentially craftspeople, producing individualised content 
with more style. What makes these producers sustainable 
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now is the fact that they are able to exploit rights in their 
programmes.  

4.5.5.8. A few of the producers interviewed suggested that a good 
jumping off place for South Africa might be a move to a 
50/50 sharing of rights – so that the industry as a whole 
could assess whether a move to empowering producers 
through rights would be successful.  

4.5.6. The development of the television content distribution sector: 

4.5.6.1. One of the benefits of the rights regime change in the UK 
however has been the commercialisation of the 
independent production sector – “producers are the best 
sales people of their own shows” says one highly 
successful distributor - a refrain that was constantly 
repeated: “independent producers are massively motivated 
to exploit projects they do have and we work those in a way 
that is different from how the broadcasters catalogue their 
content”. Now large production houses often own 
distribution companies too. Generally speaking, the lesson 
from the UK, said one distributor is that “broadcasters are 
crap at selling”. Said another, “the idea of a state 
bureaucracy like the SABC selling content is just a 
nightmare – it isn‟t going to happen. The best they could do 
is to set up a quasi-independent distribution arm”. 

4.5.6.2. Importantly, distributors are now often playing a co-
financing role or co-production role as they are sometimes 
prepared to provide shortfall or other financing (where a 
broadcaster cannot or will not provide 100% funding for a 
project) in return for access to rights that they can then 
exploit. It is becoming increasingly common for UK-based 
broadcasters not to fund 100% of a television production 
and instead to fund, for example, 85% and for the producer 
to have to obtain the shortfall funding from elsewhere, for 
example, distributors or other investors which is possible 
with the change in the rights regime. 

4.5.6.3. Also, the competition in relation to rights exploitation has 
improved the commercial operations of even publicly-
funded broadcasters such as the BBC because of the need 
to exploit their own intellectual property (which they own as 
a result of their independent production capacity). The 
development of broadcaster/distributors such as BBC 
Worldwide has also meant that often BBC Worldwide 
distributes on behalf of producers too in return for the 
standard 35% sales commission as well as getting income 
from their percentage of sales revenue in terms of rights 
that they have acquired as a result of commissioning. 

4.5.6.4. An interesting suggestion that was made was for the SABC 
to consider putting its distribution activities out to tender to 
see if this resulted in greater sales levels, rather than 
keeping their distribution activities in house.  
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4.5.7. Benefiting other talent – how to ensure this happens: 

4.5.7.1. There was complete unanimity in the people interviewed in 
the UK that neither broadcasters nor producers should be 
responsible for managing commissions etc resulting from 
exploitation of programming to creative talent such as 
directors, lead actors, script writers etc. Said one 
distributor: “It is virtually impossible for even the best-
funded broadcasters to have sufficiently sophisticated 
intellectual property rights management systems in a world 
of bifurcated rights. Such a system requires full time 
management as these are coming through all the time. This 
is true even at the BBC – their systems simply are not 
coping with the deals they are currently doing”. Indeed 
even for the distributors, who play a significant role in 
exploiting content and interact with collection agencies, 
“their systems are beginning to creak. Particularly as a 
result of New Media Rights which are of not massive value 
now but that train is coming down the tracks!” 

4.5.7.2. According to one of the major distributors interviewed, for 
television drama content approximately 22.75% of the 
income from the sales of programming is distributed (often 
by the distributor) to the creative agencies ie: the collection 
agencies for: musicians, composers, actors, directors, 
script writers. Collecting agencies generally take about 
10% of revenues as commission. 

4.5.7.3. Note that it is standard practice in the UK that people such 
as camera operators, editors, special effects people etc are 
paid a daily rate etc and do not share in the profits of a 
production.  

4.5.7.4. There are a number of different people or bodies that have 
voluntarily assumed reporting obligations to the collecting 
agencies i.e. broadcasters (on programmes broadcast), 
distributors (on programmes sold) and producers. For 
example, producers report quarterly on every show 
produced i.e. who the creative people are on every episode 
produced. Note that late payments to the collecting 
agencies results in high interest payments. 

4.5.7.5. A number of interviewees liked the idea of a central talent 
guild or collection agency – they thought it would be much 
simpler to have as few “clearing houses” in terms of rights 
commission collection as possible. They all cautioned that 
such a talent collecting agency could not be operated by 
broadcasters or producers. Further, a number of producers 
spoke about the benefit of buying creative talent out early 
precisely to avoid problems with international rights 
clearance issues at a later stage when trying to sell a 
programme. 
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4.5.8. Building a broadcasting ecology: 

4.5.8.1. Interestingly, a number of interviewees from various 
viewpoints (broadcasters, producers, directors, distributors) 
spoke about the collegial relationship that exists between 
broadcasters and the independent production industry in 
the UK. “We have long learned that an “us and them” 
mentality is unhelpful” said a broadcaster-based distributor, 
“we are in an inter-dependent relationship and the quality of 
that must be enhanced”. 

4.5.8.2. Another producer emphasised the need for a holistic 
approach to the industry and for broadcasters “not to 
strangle innovation and to be part of the commercial 
solution”. 

4.5.8.3. A number of producers said that commissioning editors and 
independent producers ought to be in a relationship, they 
are part of the same family. It was critical that film makers 
ensure that commissioning editors are part of the film-
making process. 

4.5.9. Role of government, regulators etc 

4.5.9.1. Every UK interviewee spoke about the need for intellectual 
property rights reform to involve government and the 
regulator at the highest levels. “Ofcom really drove the 
changes” said one producer. Others commented that it was 
Government as a whole that saw the need to encourage 
creative industries and made the necessary legal changes 
which has resulted in the massive increase in UK television 
exports. 

4.5.9.2. “A key reason for government support” said one person 
intimately involved in the lobbying process “was the critical 
public interest argument that the production of excellent 
and diverse local content required a vibrant independent 
production industry, something that could not be achieved 
without granting them intellectual property rights to their 
own programming content.” 

4.5.9.3. UK distributors also spoke about the important role played 
by the Media Section of the UK‟s Department of Trade and 
Industry and how helpful it is in providing distributors with 
data on particular markets and assisting them 
internationally. 

4.5.10. Collecting Agency Issue: 

4.5.10.1. We are of the view that it would be better for South Africa 
to avoid the plethora of different collecting agencies for 
television creative talent that have developed in the UK, the 
US and elsewhere. While we understand that there are 
historical reasons for the manner in which these developed 
in those countries, we are of the view that a much simpler 
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more unified and streamlined collecting agency should be 
established in South Africa. 

4.5.10.2. In particular we are of the view that: 

4.5.10.2.1. there should be a single collecting agency for 
all key creative television production talent ie 
directors, script writers and lead actors; 

4.5.10.2.2. the agency should focus on secondary rights 
exploitation that is: repeats, re-broadcasts, 
sales of programmes, merchandising, etc; 

4.5.10.2.3. the industry as a whole ie broadcasters, 
independent producers, distributors and other 
creative talent etc should have reporting 
obligations to the agency to enable it to keep 
track of: broadcasts (including repeats etc); 
sales of programming; other exploitation of 
secondary rights etc; who the creative talent in 
relation to a particular programme actually is; 

4.5.10.2.4. the agency should be funded by commissions 
ie a percentage of monies received from 
actual rights exploitation and destined for the 
creative talent ie as opposed to a flat fee 
funded by broadcasters; 

4.5.10.2.5. the industry as a whole would need to decide 
the overall percentage of the exploitation of 
secondary rights that is to be divided among 
the key talent; 

4.5.10.2.6. the distributors of secondary rights (whether 
this is a broadcaster, an independent producer 
or a third party distributor) ought to be 
responsible for paying the agency the agreed 
upon percentage of the exploitation of 
secondary rights to be distributed among the 
creative talent; and 

4.5.10.2.7. the creative industry as a whole ought to 
decide how such monies are to be actually 
divided up i.e. as between agency and the 
director, script writer, lead actors etc once 
these have been paid to the agency.  

4.5.11. Rights Ownership to Impact on “Independence”: 

We also think that it would be useful to consider a variation of a 
proposal made by the European Coordination of Independent Producers 
that the Television Without Frontiers Directive be amended to contain 
the principle that if the producer does not retain the rights for a 
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production, it should not be considered “independent”.
258

 We have 
accordingly recommended a variation thereof in a proposed amendment 
to the SA TV Content regulations. 

                                                      
258

 European Coordination of Independent Producers: Impact Assessment – Retention of Rights. April 2006. 
At pg: 3. 
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5. CANADA 

5.1. Broadcasting Environment 

5.1.1. The legislation governing broadcasting in Canada is the Broadcasting 
Act of 1991 (“the Canadian Broadcasting Act”).

259
 The Canadian 

Broadcasting Act continues the existence of
260

 and sets out certain 
objectives for Canada‟s public broadcaster, namely, the Canadian 
Broadcasting Corporation (“CBC”). These public mandate objectives 
include: that the programming provided by the CBC should be 
predominantly and distinctively Canadian, and be in English and 
French.

261
 Overall objectives for the Canadian broadcasting system 

include that it should, as resources become available, reflect the 
aboriginal cultures of Canada and also that private networks should 
contribute significantly to the creation and presentation of Canadian 
programming.

262
 

5.1.2. Canada has had competition in the television sector in the form of 
commercial free-to-air television operators since the 1960s and pay 
television was introduced in the 1980s. Canada enjoys competition in 
the national, regional and large metropolitan markets.

263
 CBC has 

always broadcast in at least the two official languages, namely English 
and French. Canada, with its population of over 32 million, is a relatively 
small television market. Canada has in effect two television systems, 
namely English and French reflecting language use (English 60% and 
French 23%). Note that approximately 17% of the population has an 
aboriginal language as their mother tongue.

264
 

5.1.3. Canada has long had an independent regulator, namely the Canadian 
Radio-Television and Telecommunications Commission (“CRTC”) 
established by the Canadian Radio-Television and Telecommunications 
Commission Act.

265
 

5.1.4. Local content requirements have always been a key feature of the 
Canadian television regulatory environment in order to maintain and 
enhance national identity and cultural sovereignty

266
 and to protect 

Canadian culture and local entertainment industries from being overrun 
by, particularly, American content. Statistically, the budgets for 
American drama are usually three or more times the budgets available 
for Canadian drama.  In the 1960s and 70s, local content requirements 
for all Canadian television operators ranged between 55 and 60% and 
cable operators have long had “must carry” obligations to ensure 
carriage of public broadcasting service.

267
 A recent Praxicus survey 

reflected that over 86% of respondents favour policies that promote 
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production of Canadian programming and content.
268

 There are a 
number of important new trends with regard to local content that are 
emerging in Canada. In this regard; 

5.1.4.1. a 2007 Review of the Regulatory Framework for 
Broadcasting Services in Canada conducted by Dunbar 
and LeBlanc and commissioned by the CRTC

269
 (“the 

Canadian Review”) agreed that market forces alone would 
not achieve all the statutory objectives relating to Canadian 
programming services. The Canadian Review however 
found that there was a myriad of rules embodied in 
regulations, policies and licence conditions that vary 
between and within various classes of licences and 
questioned whether these were working in a manner that 
effectively achieved these objectives;

270
 

5.1.4.2. the Canadian Review stated that although free to air 
television services were generally considered to be the pre-
eminent contributors to Canadian content development, in 
fact, total expenditure on Canadian content by subscription 
and speciality services now exceeded, by a significant 
margin, expenditure by commercial free to air television 
services.

271
  

5.1.4.3. generally Canadian content quotas for free to air television 
are set at a minimum of 60% (measured over a year) with a 
minimum of 50% during prime time;

272
 and 

5.1.4.4. further, free to air television broadcasters are expected to 
source 75% of such content from independent producers. 

5.1.5. Beyond complying with local content quotas, all Canadian broadcasters 
have to contribute to the development of Canadian television production 
through regulated financial contributions to independent production 
funds. The CRTC has prescribed

273
 that a minimum of 80% of such 

financial contribution must be paid to the Canadian Television Fund and 
up to 20% of such financial contribution may be directed to one of more 
independently-administered production funds that meet certain criteria. 
There are currently 10 of such CRTC approved independent production 
funds.

274
 In South Africa, all broadcasters contribute either to the 

Universal Service and Access Fund (USAAF”) or to the Media 
Development and Diversity Agency (“MDDA”) in terms of section 89 of 
the ECA in order to promote universal service and access to electronic 
communications and broadcasting services. In Canada however, 
universal service and access to such services has already been 
achieved and so contributions are able to be diverted away from such 
funds and towards actual local content development through the 
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establishment of various production funds. Note for example that CRTC 
regulations require cable broadcasters to contribute 5% of their gross 
revenues to independent production funds.

275
 

5.1.6. As a result of regulations promoting local content and the funding of 
local film and television production, the Canadian film and television 
production industry has grown such that its direct impact on the 
Canadian GDP is over Canadian $800 million per annum and exports of 
Canadian film and television productions are valued at over Canadian 
$150 million per annum.

276
 

5.1.7. CBC has a very different funding model to the SABC because of the 
huge level of direct government funding it receives although it too has a 
mixed funding model. In 2006, the CBC received a total of Can$ 1.53 
billion from all revenue sources. Direct government funding amounted to 
Can$ 1.16 billion (note this is not based on a television licence fee)

277
 

which is some 76% of CBC‟s budget. CBC obtained a further Can$37 
million (that is approximately 24%) from other sources of funding 
including, distributions by the Canadian Television Fund and advertising 
revenues. 

5.1.8. Certain of the objects of the CBC relate specifically to television 
production, including:  that the CBC may: originate programmes; secure 
programmes within Canada by purchase or otherwise; make contracts 
within Canada in correction with the production of programmes; acquire 
copyrights; and acquire and use licences.

278
  We deal with the CBC‟s 

relationships with independent television producers in more detail 
below. 

5.2. Canadian Intellectual Property Environment 

5.2.1. Canada is looked upon as a country which has strong intellectual 
property rights protection mechanisms, including in relation to its laws. 

5.2.2. Copyright in Canada is governed by the Canadian Copyright Act.
279

 The 
Copyright Act provides that copyright means the sole right to produce or 
reproduce the work. The Copyright Act includes a cinematograph work 
in the definition of a dramatic work.

280
 The Copyright Act provides that 

the right to copyright exists in a cinematographic work where the maker 
is a corporation headquartered in a Berne Convention country or a 
natural person who is a citizen of or ordinarily resident in a Berne 
Convention country.

281
 The copyright period for a cinematographic work 

is 50 years.
282

 

5.2.3. It is important to note that the Canadian Copyright Act, unlike the South 
African one, does not contain an exception to the rule that copyright 
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vests in the author of a work in relation to commissioned works such as 
cinematograph films. The Canadian Copyright Act provides that the 
author of a work is the first owner of the copyright therein.

283
 Further 

while the Canadian Copyright Act recognises that an owner of copyright 
may assign such rights,

284
 it also provides that such copyright 

automatically reverts to the estate of the first author after the expiration 
of 25 years after the author‟s death.

285
 

5.2.4. In relation to the relationship between the CBC and the Canadian 
independent production industry, it is important to have regard to how 
these parties regulate intellectual property rights contractually. The CBC 
has developed an Independent Production Protocol setting out Terms of 
Trade Guidelines for Independent Producers of English-language 
television programmes

286
 (“CBC Terms of Trade”). These recognise as 

a basic rights‟ matter, “the importance to producers of the rights in the 
programmes they produce, and their desire to ensure that such rights 
are fairly remunerated and fully exploited.” 

287
 The CBC engages in 

seven different types of content acquisition/development practices. We 
set these out in brief below: 

5.2.4.1. Development of a programme: The CBC contributes to the 
development of a concept in exchange for on-going 
interests therein. As a general rule, the total amount of the 
CBC‟s financial contribution will be an advance against any 
future licence fee payable to the producer. In terms of 
rights acquisition, the CBC receives only first and exclusive 
Canadian broadcast rights in the programme;

288
 

5.2.4.2. Acquisition of fully completed programme: Here the CBC 
pays only a licence fee for the right to broadcast the fully 
completed programme, and the fee payable is determined 
by a number of factors including: prior broadcast history, 
length of exclusivity etc;

289
 

5.2.4.3. Independent productions: The CBC pays a licence fee in 
term of an independent production agreement comprised of 
cash and/or facilities, services etc for such independent 
productions. In such cases, the CBC can be one of any 
number of funders. In such a case:

290
 

5.2.4.3.1. the CBC will have the right to a line-by-line 
review of the production budget with the 
producer to ensure that the production has 
been appropriately budgeted to meet the 
needs of the final approved creative proposal 
and production schedule and to provide for the 
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necessary rights and clearances which may 
be required for the programme; 

5.2.4.3.2. the CBC has the right to withhold payment 
until the producer has secured other 
necessary financing and the producer is solely 
responsible for any shortfall in financing; and 

5.2.4.3.3. in respect of rights, the CBC negotiates the 
acquisition of rights on a project by project 
basis, it being recognised that the producer 
retains all rights not acquired by the CBC. As 
a general rule, the CBC acquires broadcast 
rights only (excluding Internet transmission 
rights) and does not normally acquire any right 
to receive a share of retransmission or other 
such similar royalties unless it is a copyright 
owner of, or equity investor in, a programme; 

5.2.4.4. Pre-sale agreements: This is where the CBC pays for the 
licence to a programme prior to the commencement of its 
production. Such programmes are generally financed 
through an accumulation of licence fees eg a documentary 
with a universal theme is sold to a number of foreign 
broadcasters and the combined licence fees therefrom 
finance the production of the programme. In such a case 
only the right to broadcast is acquired by CBC;

291
 

5.2.4.5. Barter agreements: This is where the CBC exchanges its 
facilities and/or commercial airtime etc for broadcast and/or 
other rights in a programme;

292
 

5.2.4.6. CBC-funded commissions: This is where the CBC 
substantially funds the production of a programme by a 
producer and in which the CBC holds extensive (that is 
majority) broadcast, equity and other rights except for 
copyright, which is retained by the producer

293
; and 

5.2.4.7. CBC in-house productions: This is where the CBC 
produces its own in-house programming and as such it has 
universal exclusive intellectual property rights to such 
programming in perpetuity, including copyright

294
. 

5.3. Analysis of Canadian Regulatory Environment and Practice 

5.3.1. We recognise that there are enormous differences between the 
Canadian public broadcasting environment and the South African one. 
In particular we are well aware that, at this time, the SABC cannot 
expect to receive anything like the level of direct government funding 
enjoyed by the CBC. Hence we are of the view that only two of the 
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practices that exist in Canada could be appropriately adapted for use 
here. 

5.3.2. One of the practices in Canadian regulatory environment that we think is 
worth adapting for use in the South African context is the contribution 
that is made by all broadcasters to independent television production 
funds. We are aware that all broadcasters are facing cost constraints 
and will be unlikely to afford additional payments to such a fund on top 
of existing payments eg to the MDDA and to the USAAF. However, we 
are of the view that such funding could be provided by television 
broadcasters on a voluntary basis to, for example, to a South African 
Television Content Production Fund administered by the National Film 
and Video Foundation and could be set off against their prescribed 
annual contributions to the Universal Service and Access Fund in the 
same manner that Media Development and Diversity Agency 
contributions are so set off. In this way, the independent television 
production sector will have an additional source of funding of the 
production of South African television content and television 
broadcasting licensees would reap the indirect benefits of, for example, 
higher quality and better funded local television content, while not 
increasing the amount of their overall contributions to the Universal 
Service and Access Fund. 

5.3.3. Another aspect of the Canadian environment that we think can be 
usefully adapted is the different models that are found in the CBC‟s 
Terms of Trade with the independent production sector in relation to 
funding of programming and rights acquisitions. We think it instructive to 
note that the Canadians recognise the importance of producers‟ rights 
as a general principle and that the CBC acquires all intellectual property 
rights to a programme only in respect of programming produced in-
house. 
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6. UNITED STATES OF AMERICA 

6.1. Intellectual Property Environment: 

6.1.1. Relevant Statutes 

6.1.1.1. The copyright laws in the United States are regulated by 
the US Copyright Act of 1976. The effective date of this Act 
is January 1, 1978, and all works created prior to this date 
are protected under common law copyright.295 Some 
works were protected under the Copyright Act of 1909.   

6.1.1.2. The Act applies to US nationals and foreigners who are 
members of the Berne Convention, and the US is obliged to 
grant “national treatment” to such foreigners. 

6.1.1.3. In addition to any author‟s rights which may exist in a 
copyrighted work, the US Copyright Act protects related 
rights which are independent of the author‟s rights, such as 
the rights of performance.  

6.1.1.4. While copyright in the US arises automatically upon the 
creation of an original work of authorship, the authors can 
register their work with the copyright office situated in 
Washington, D.C.296, unlike in South Africa (except in 
respect of cinematograph films where optional registration 
is provided for).  The registration of the copyright places the 
owner in a better position if litigation arises over the 
copyright. 

6.1.1.5. The US copyright law strives to strike a balance between 
the granting of exclusive rights to authors in their works and 
the promotion of competition in the market place by giving 
the public access to works of authorship.  To this end, 
authors are granted limited property rights in their works for 
the ultimate purpose of benefitting the public by 
encouraging the creation and dissemination of more works.  
The copyright laws therefore grant third parties rights to 
express the same idea as the author or use the same facts, 
provided that they do not copy the author‟s original way of 
expressing their ideas or facts.297 

6.1.2. Provided that the works of authorship are original and fixed in any 
tangible medium of expression, copyright protection is granted in such 
works.  In terms of Section 102 of the US Copyright Act, works of 
authorship include the following types of works: 

6.1.2.1. Literary works; 

6.1.2.2. Musical works, including any accompanying words; 

                                                      
295

  See Nimmer on Copyright by Melville B. Nimmer and David Nimmer, release No. 76, August 2008, at 
paragraph 5.01[B]. 

296
  Section 408 of the US Copyright Act. 

297
 http://en.wikipedia.org/wiki/united_states_copyright_law. 
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6.1.2.3. Dramatic works, including any accompanying music; 

6.1.2.4. Pantomimes and choreographic works; 

6.1.2.5. Pictorial, graphic and scripted works; 

6.1.2.6. Motion pictures and other audiovisual works; 

6.1.2.7. Sound recordings; 

6.1.2.8. Architectural works; 

6.1.2.9. Compilations; and 

6.1.2.10. Derivative works. 

6.1.3. Derivative works and compilations will, however, not be protected if the 
authors of such works have used the pre-existing material in which 
copyright subsists without permission or unlawfully.

298
 

6.1.4. The US legislation expressly provides that there will be no copyright 
protection for an original work of authorship in respect of, amongst 
others, ideas or concepts, regardless of the form in which they are 
described, explained, illustrated or embodied in such work.

299
  

6.2. Authorship and Ownership 

6.2.1. There is no definition in the Act of the word “author”, but the copyright 
owner is defined as “with respect to any one of the exclusive rights 
comprised in a copyright, refers to the owner of that particular right”.

300
 

6.2.2. Section 201(a) of the US Copyright Act provides that “copyright in a 
work protected under this title vests initially in the author or authors of a 
work”. 

6.2.3. It therefore follows from the above quoted section that, as a general 
rule, the author of a work is the initial owner of the copyright in it.  There 
are, however, exceptions to this general rule.  The exceptions are set 
out in Section 201(b) which reads as follows: 

“In the case of a work made for hire, the employer or other person for 
whom the work was prepared is considered the author for purposes of 
this task, and, unless the parties have expressly agreed otherwise in a 
written instrument signed by them, owns all of the rights in the 
copyright.” 

6.2.4. This section is different to South Africa insofar as it relates to the author, 
as the employer or the commissioner is deemed to be the author as well 
as the owner of the work in the US, whereas in South Africa the author 
and owner are different parties (i.e. the employee or the commissioned 
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 Section 103 of the US Copyright Act. 
299

 Section 102(b). 
300

 See Section 101 – the definitions section. 
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party is the author whereas the employer and the commissioner are the 
owners).   

6.2.5. Under Section 101 of the US Copyright Act (the definitions section), a 
work made for hire is defined as: 

“A work prepared by an employee within the scope of his or her 
employment; or 

A work specially ordered or commissioned for use as a contribution to a 
collective work, as part of a motion picture or other audiovisual work, as 
a translation, as a supplementary work, as a compilation, as an 
instructional text, as a test, as answer material for a test or as an 
outclass, if the parties expressly agree in a written instrument signed by 
them that the work shall be considered a work made for hire.” 

6.2.6. In terms of the above, the employer is considered to be the first owner 
of the copyright in a work created by its employee within the 
employer/employee relationship.  Insofar as commissioned works are 
concerned, the Act identifies nine categories of works made for hire with 
the effect that initial ownership will, in the absence of a written 
agreement, vest in the commissioning party.  For all other 
commissioned works which do not fall part of the nine enumerated 
categories, the general rule continues to apply, namely, that the author 
is the initial owner of the copyright. 

6.2.7. For the purpose of this report, we will deal with the exception pertaining 
to works pursuant to a commission, particularly the works commissioned 
as part of a motion picture or other audiovisual work. 

6.2.8. Audiovisual works are defined in the Act as “works that consist of a 
series of related images which are intrinsically intended to be shown by 
the use of machines, or devices such as projectors, viewers or 
electronic equipment, together with accompanying sounds, if any, 
regardless of the nature of the material objects, such as films or tapes, 
in which the works are embodied.”  On the other hand, “motion pictures”  
are defined as “audiovisual works consisting of a series of related 
images which, when shown in succession, impart an impression of 
motion, together with accompanying sounds, if any.” 

6.2.9. As per Section 201(b) of the US Act discussed above, when a work is 
made for hire, more commonly abbreviated as “WFH”, the author of the 
work is no longer the individual creator or creators, but rather the entity 
that hired the creator of the work or the commissioner.  This is contrary 
to the provisions of the South African Copyright Act, where the author in 
respect of a commissioned work is always the individual or individuals 
who created the work. 

6.2.10. In the US Copyright context, WFH are divided into two categories, 
namely, the works which are done by employees and those independent 
contractors.  In South Africa, commissioned works does not include 
works made by an employee, and this category of works is dealt with as 
a separate exception rather than under the exception for commissioned 
works (or works made for hire as known in the US). 
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6.2.11. In order for a work to be regarded as a WFH, it must meet the following 
conditions: 

6.2.11.1. the work must be specially ordered or commissioned; 

6.2.11.2. the work must fall within one of the 9 categories listed in 
Section 101 (the definitions section); and 

6.2.11.3. there must be a written agreement in advance between the 
parties specifying that the work is a work made for hire. 

If any of the above conditions are not met, the work may not be 
regarded as a work made for hire. An example has been made that if 
there is no requisite written agreement in advance between the parties, 
and the party ordering the work contributed materially to its creation, 
that party may be regarded as a joint owner of the work along with the 
independent contractor, rather than the proprietor of a work made for 
hire.

301
 

6.2.12. Although determination of whether a particular work is made for hire is 
not easy, it can be very crucial to the hiring party‟s / commissioner‟s 
ability to utilise the work created. 

302
 It is clear that if a work is 

considered a work made for hire, the author and owner of the work is 
the hiring party.  However, if the work is not a work made for hire, the 
hiring party / commissioner has no copyright ownership in the work, and 
this may impede its ability to use the work.  In this case, the ability of the 
hiring party to use the work which is not made for hire would depend 
either on the specific terms of its agreement with the author, or upon the 
concept of an implied licence to use the work.   

6.2.13. Even if a work is commissioned, it will not qualify as a work made for 
hire if it does not fall within one of the nine categories specified in the 
Act.  In short, in order for the ownership of copyright in a cinematograph 
film (i.e. as part of a motion picture or other audiovisual work) to vest in 
the hiring or commissioning party, it must fall within the nine enumerated 
categories of works made for hire, the work must be specifically 
commissioned and there must be a written agreement in advance to the 
effect that the work is a work made for hire.   

6.2.14. If any of the conditions are not fulfilled, then the hiring party or 
commissioner will not be the owner of copyright in that film.  If all 
requirements are fulfilled, the commissioning party will be regarded as 
owner of copyright in the film.  Notwithstanding the aforegoing, that the 
commissioning party owns all of the rights in the copyright, the inclusion 
of the words “unless the parties have expressly agreed otherwise in a 
written instrument signed by them” in Section 201(b) suggest that the 
parties may vary their statutory rights and reallocate all or some of the 
rights in respect of the copyrighted work.  Accordingly, as indicated by 
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  See International Copyright Law and Practice by Paul Edward Geller and Melville B. Nimmer, Release 
2007, USA 58-60 at paragraph 4(1)(b)(iii). 

302
  Ibid.  The difficulty of determining whether particular work is made for hire has been demonstrated by the 

contributors of the above book, where it was indicated that “ in valuating whether a given work is 
specially ordered or commissioned, the decisive enquiry appears to be whether the party ordering the 
work is the motivating factor in producing the work.” 
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Nimmer in his book “Nimmer on Copyright”, it is possible to reallocate 
certain rights in certain media to the hired party while granting to the 
hired party rights in other media.

303
  

6.2.15. As the concept “work made for hire” is often confusing, some parties 
have, as a precautionary measure and for the sake of certainty, made 
provision for an alternative copyright assignment in the WFH agreement 
in the event that such works may not be taken as works made for hire. 

6.2.16. The notion of “joint authorship” is recognised by the US Copyright 
legislation, and a joint work is defined as “a work prepared by two or 
more authors with the intention that their contributions be merged into 
inseparable or interdependent parts of a unitary whole”. Co-authors are 
therefore presumed to be equal owners of their undivided interests.  In 
this respect, the Act states that the authors of a joint work are co-owners 
of copyright in the work.

304
 

6.2.17. There are five basic rights protected by copyright, and these rights 
entitle a copyright holder to authorise others to do the following: 

6.2.17.1. to reproduce the copyrighted work in copies or 
phonorecords; 

6.2.17.2. to prepare derivative works based upon the copyrighted 
work; 

6.2.17.3. to distribute copies or phonorecords records of the 
copyrighted work to the public by sale or other transfer of 
ownership, or by rental, lease or lending; 

6.2.17.4. to publicly perform the copyrighted work, in the case of 
literary, musical, dramatic, and choreographic works, 
pantomimes, motion pictures and other audiovisual works; 
and 

6.2.17.5. to publicly display the work, in the case of literary, musical, 
dramatic and choreographed works, pantomimes, pictorial, 
graphic or sculptural works, including the individual images 
of a motion picture or other audiovisual work.   

6.2.17.6. In the case of a sound recording, to perform the 
copyrighted work publicly by means of a digital audio 
transmission.305 

6.2.18. The copyright owner can authorise others to do any of the above listed 
restricted acts in terms of a licence.  The licence can either be exclusive 
or non-exclusive.  Non-exclusive licences need not be in writing and 
they may be implied from the circumstances. 

6.2.19. In view of the fact that copyright is a bundle of rights, the licence may 
involve either one or more of the exclusive rights of copyright such as, 
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  Ibid, paragraph 5.03[C]. 
304

  Section 201(a).  
305

 Section 106(1) – (6). 
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for instance, the right to perform the work, but not to reproduce it or to 
prepare a derivative work or an adaptation thereof.  It is therefore 
important, in practice, that licence agreements stipulate clearly rights 
which are licensed to the licensee and the extent to which the licensee 
may exercise those rights. 

6.2.20. The US copyright legislation makes provision for the termination of an 
exclusive or non-exclusive grant of transfer or licence of copyright or of 
any right under copyright subject to certain specified conditions.  This 
section is applicable in respect of any type of work, except a work made 
for hire.

306
   

6.2.21. There is provision in the Act for compulsory licences in terms of which 
licences will be granted to a licensee subject to payment of a 
determined amount or royalty.  The most prominent compulsory licence 
is in respect of non-dramatical musical works, and pertains to the 
making and distribution of phono-records.

307
 The licensee will therefore 

be granted rights to make and to distribute phono-records upon 
payment of a royalty.  The licence is said to apply to traditional formats 
such as, for example, CD‟s and MP3‟s.

308
 There are other compulsory 

licences which can be obtained such as jukebox licences and licences 
pertaining to cable re-transmission, satellite re-transmission, non-
commercial broadcasting, digital transmission of sound recordings, 
cable re-transmission and digital audio home recordings.

309
 

6.2.22. These provisions pertaining to compulsory licensing in the US are not 
similar to those in the US and the UK, and it does not appear that there 
is provision in the Act for a prospective licensee to apply for a 
compulsory licence on the basis that failure of the licensor to grant such 
licence is unreasonable.   

6.2.23. Similar to the UK, however, there are numerous collecting societies 
monitoring the use of the copyrighted works of their members so as to 
ensure that they obtain adequate compensation.  For example, there is 
the American Society of Composers, Authors and Publishers (ASCAP) 
which deals with copyright in respect of musical works and monitors 
public performances of their members‟ music and to ensure that they 
are compensated accordingly.

310
  This collecting society would function 

in a similar manner to our South African Music Rights Organisation 
(SAMRO). 

6.2.24. An author may also transfer ownership of the copyrighted works, wholly 
or partly, through an assignment.  For such a transfer of ownership to be 
valid, it must be in writing.

311
 Transfer of copyright ownership is defined 

in the Act as ”an assignment, mortgage, exclusive license, or any other 
conveyance, alienation, or hypothecation of a copyright of any of the 
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 Section 203(a). 
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  Section 115(a). The procedures for the application of such licences and related information are also set 
out in Section 115. 
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  See international copyright law and practice by Paul Edward Geller and Melville B. Nimmer, Release 
2007, USA -183, at paragraph 8[2][d][i].   
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 Ibid USA–184 to USA-189; paragraph 8[2][d][i]  to paragraph 8[2][d][vii]. 
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 Section 204(a). 
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exclusive rights comprised in a copyright, whether or not it is limited in 
time or place of effect, but not including a non-exclusive license.”

312
 

6.2.25. The ability to assign or transfer the ownership of copyright and 
copyrighted works is particularly important in the film industry where 
producers are required to obtain assignment in the literary works (ie. 
script) needed to produce a film or motion picture.  It is also important in 
this industry for the producer to obtain the relevant rights clearances.  
These rights clearances can also be in the form of licence agreements 
authorising the producer to use the copyrighted works, thus eradicating 
the possibility of the producer facing potential defamation claims, or of 
exposing the commissioner of such cinematograph film/motion picture to 
defamation claims based on copyright infringement.  

6.2.26. In terms of Section 202 of the US Copyright Act, ownership of  
copyright, or any of the exclusive rights under copyright, must be 
distinguished from any material object in which the work is embodied.  
Transfer of ownership of any material object, including the copy of the 
record in which the work is first fixed, does not in itself convey any rights 
in the copyrighted work embodied in the object, nor does it, in the 
absence of an agreement, transfer the ownership of copyright or of any 
exclusive rights under copyright.   

6.2.27. This section reminds us of the Appellate Division‟s decision in the case 
of South African Broadcasting Corporation v Pollecutt 1996 (1) SA 546 
A.  This case dealt with, amongst others, the ownership of copyright in a 
sound recording which was made for a television production.  The 
SABC argued that, because the respondent had consented in the 
commissioning agreement to the incorporation of his performance in an 
audiovisual work in the television series Shaka Zulu, his consent was 
not required for the reproduction of his performance.  It was agreed that, 
although the SABC was the owner of the master tape, it had not been 
the owner of the copyright in the sound recording and therefore had no 
exclusive right to make or authorise the making of a record embodying 
that sound recording.  It was further held that the ownership of a tape 
and ownership of the copyright in what had been recorded on the tape 
was separate and distinct.  In practice, this problem is circumvented by 
assigning the rights of the owner of the sound recording to the SABC or 
licensing such rights to the SABC subject to the payment of appropriate 
royalties.   

6.2.28. In the US, copyright law generally protects an author‟s original work for 
up to 70 years after the death of the author, or in the case of a work 
made for hire, 95 years from the date of first publication or 120 years 
from the date of creation, whichever expires first. 

6.2.29. As there are other copyrighted works embodied in a cinematograph film 
or a television programme (so-called related or neighbouring rights), it is 
important to ensure that the copyright in such works is assigned or 
licensed to producers who may, in turn, assign or licence the works to 
the broadcaster in the case of commissioned works. 
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6.2.30. For example, when a broadcaster commissions a production house to 
produce a television programme or a cinematograph film (motion 
picture) without providing the script on which such production will be 
based, the broadcaster will be the owner of the copyright in the 
television programme or cinematographic film (motion picture) created 
by the production house.  The ownership of the copyright in the script 
(i.e. literary work), however, will vest in the author of the work even in 
circumstances where the work was made for hire, unless the literary 
work is assigned to the broadcaster.  That is why in practice the 
producers obtain literary clearances from the script writers and, in most 
instances where the work is made for hire, copyright is assigned to the 
hiring party or commissioner. 

6.2.31. The rationale behind the granting of ownership of copyright in 
commissioned works to the hiring party or commissioner is that, if the 
ownership of copyright is not vested in the hiring party/commissioner, 
they might not commit the resources and facilities necessary to enable 
the creator to do the work.  In recognition of this likelihood, the copyright 
laws have made provision for an exception whereby the ownership of 
the copyright in the copyrighted works is vested in the hiring 
party/commissioner rather than the creator.   

6.2.32. In practice, the vesting of ownership of copyright cinematograph 
films/motion pictures to the hiring party/commissioning party may give 
rise to difficulties, particularly in view of the inequalities of the bargaining 
powers of all the relevant stake holders in the film industry, such as the 
bargaining powers between producers, screen writers, composers and 
other performers in the industry.  The rights granted to the parties are 
negotiated and regulated by contract, but in most cases the production 
companies or broadcasters fare better than owners of related or 
neighbouring rights of literary works.   

6.2.33. Unlike South Africa, the US has various guilds which are formed to 
protect the rights of their members, and to negotiate better contracts 
with broadcasters / TV stations on their behalf. One such guild is the 
Writer‟s Guild of America (“WGA”) which, in the not too distant past, 
made international news.  On 5 November 2007, the Writer‟s Guild of 
America embarked on a strike after there was a breakdown in their 
negotiations with the Alliance of Motion Picture and Television 
Producers (“AMPTP”).

313
  The Writer‟s Guild of America (“WGA”) is 

entitled, every three years, to negotiate a new basic contract with 
AMPTP, which is called “The Minimum Basic Agreement” (“MBA”).  The 
contentious issues related to, amongst others, DVD residuals and 
compensation for new media, that is content which is written for or 
distributed through emerging digital technology such as the internet. 

6.2.34. In terms of an agreement between the AMPTP and WGA, the members 
of WGA were entitled to receive a small percentage of 0.3% of the first 
million of reportable gross (and 0.36%) of each tape sold as a residual.  
With the advent of DVD‟s in 1996, the previous VHS residual formula 
continued to be applied to DVD‟s by the AMPTP.  WGA members 
argued that a writer‟s residual of profits made from subsequent airings 
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or purchases of a programme, were a necessary part of a writer‟s 
income and is relied upon during periods of unemployment which are 
common in the writing industry.  The WGA therefore requested that the 
residual rate for DVD sales be doubled, which would result in a residual 
of 0.6% (up from 0.3%) per DVD sold.  The AMPTP maintained that 
production studios DVD income was necessary to offset the rising 
production and marketing costs, and that the DVD formula of 0.3% 
should be applied to residuals in other digital media. 

6.2.35. Another contentious issue arising from the WGA strike was in respect of 
the negotiations pertaining to residuals for new media or compensation 
for delivery channels such as internet downloads, streaming, straight to 
internet content and other on-demand online distribution methods. 

6.2.36. There is currently no agreement between WGA and AMPTP regarding 
the use of content online, and the negotiations dealt with electronic sell-
through and streaming.  Electronic sell-through applies to instances 
where the consumer purchases a copy of the programme and 
downloads it to a local storage device for subsequent viewing at a later 
time.  Electronic sell-through includes movies and television shows 
purchased through Amazon.  In streaming-video, the consumer watches 
a programme in real-time as it is transmitted to their computer but is 
usually not saved.  While it is expected in the film industry that new 
media will eventually supersede DVD‟s, the home video market and 
television in the broadcasting market as the primary means for 
distribution, the network companies and executives have argued that 
new media represent an unproven and untested market which they 
would require additional time to study.  WGA has proposed that the 
writers should receive 2.5% of the distributor‟s gross for new media 
sales and distribution, which proposal the AMPTP refused to entertain 
and instead proposed that internet sales follow the same formula as 
DVD sales (i.e. 0.3%). 

6.2.37. As streaming is best viewed as merely promotional in nature, network 
executives have argued that actors, writers and directors are owed no 
extra payments for residuals on the internet.  Networks such as ABC 
and CBC have embraced the concept of streaming, and have embarked 
on efforts to stream select episodes and shows over the internet for free 
viewing.  It is hoped by the network executives that streaming ventures 
will be more profitable and that they will, in time, allow some form of 
payment to producers and perhaps guild members.  We will therefore 
have to intently monitor developments until a deal is negotiated by WGA 
and AMPTP regarding new media.   

6.2.38. The Director‟s Guild of America (“DGA”) on the other hand is a labour 
union representing directors.  It has been reported that the Director‟s 
Guild of America (“DGA”) has reached an agreement with the AMPTP 
regarding their new contract, in terms of which the DGA has received 
what the WGA has been asking for, namely, a bigger cut of the money 
made from movies and TV shows which are shown online.  They will 
apparently get residuals from both internet downloads and streaming 
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videos, which are the bone of contention for WGA in their negotiations 
with AMPTP.

314
 

6.2.39. Whilst it would appear that no agreement has been reached between 
WGA and AMPTP regarding the compensation of new media, the seeds 
have certainly been sown for such compensation, and hopefully an 
agreement will be reached to that effect. 

6.2.40. The actors in America are also said to be dissatisfied with residuals in 
new media, and negotiations between the Screen Actors Guild (“SAG”) 
and AMPTP are reported to be underway on this issue. 

6.3. The US system is certainly worth emulating, insofar as it welcomes the spirit of open 
communication between the producers, directors and writers.  The vigilant manner in 
which the respective television networks, representative societies / guilds such as 
SAG, DGA and WGA continue to negotiate deals on behalf of their members is to be 
welcomed, and the various discussions between these associations with AMPTP 
may well assist producers, script writers, actors and public broadcasters in 
negotiating deals which will take cognisance of everybody‟s rights to exploit their 
works commercially and to benefit economically from them. 

6.4. Format rights 

6.4.1. As indicated previously, Section 102(b) of the US Copyright Act 
provides that no copyright protection of an original work will extend 
amongst others, an idea or concept. 

6.4.2. In CBS Broadcasting Inc v ABC,
315

 Inc the claimant alleged that the 
show “I„m a Celebrity Get Me Out of Here” copied their format Survivor. 
CBS sought injunctive relief against ABC to prevent “I‟m a Celebrity Get 
Me Out of Here” from being aired. 

6.4.3. The presiding Judge in this case dismissed CBS‟s claim and affirmed 
the principle that there was no copyright in an idea.  He further held that 
on the facts available in the case in issue, there were no format rights in 
the television programme. 

6.5. Broadcasting Environment 

6.5.1. The US broadcasting environment is regulated by the Federal 
Communications Commission (FCC). The FCC is an independent 
United States government agency, created, directed and empowered by 
Congressional statute. 

316
 

6.5.2. The FCC is established in terms of the Communications Act of 1934. It 
was created to regulate interstate and international communications by 
radio, television, wire, satellite and cable. The FCC‟s jurisdiction covers 
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the 50 states of the United States of America, District of Columbia, and 
the U.S possessions.

317
  U.S possessions are islands owned by the US, 

but are not states of the United States. 

6.5.3. The FCC is directed by five commissions who are appointed by the 
President and confirmed by the Senate for 5 year terms, except when 
filling a vacancy resulting from anything other than an expired term. The 
president designates one of the commissioners to serve as Chairperson 
and only three commissioners may be members of the same political 
party. None of them can have a financial interest in any commission-
related business.

318
 

6.5.4. In order to efficiently fulfill its mandate, the FCC is organised into seven 
Bureaus and ten Staff Offices which are set out immediately below.

319
 

6.5.4.1. Bureaus  

6.5.4.1.1. Consumer and government affairs bureau 
(CGB) - coordinates telecommunications 
policy efforts with industry and with other 
governmental agencies (i.e federal, tribal, 
state and local) in serving the public interest. It 
educates and informs consumers about 
telecommunications goods and services, and 
engages their input to help guide the work of 
the commission. It also deals with consumer 
inquiries and complaints. 

6.5.4.1.2. Enforcement bureau (EB) - enforces the 
Communications Act of 1934, as well as the 
commissions‟ rules, orders and authorizations.  
It handles issues pertaining to consumer 
protection, public safety, local competition and 
homeland security. 

6.5.4.1.3. International bureau (IB) - represents the 
commission in satellite and international 
matters and ensures compliance with 
international agreements. 

6.5.4.1.4. Media bureau (MB) - regulates AM, FM radio 
and television broadcast stations, as well as 
cable television and satellite services.  It also 
oversees the licensing and regulation of 
broadcasting services.  One of its important 
functions is to develop and recommend 
policies and licensing programs relating to 
electronic media, including cable and 
broadcast television, as well as radio. 
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6.5.4.1.5. Wireless telecommunications services 
bureaus (WCS) - oversees cellular and PCS 
(personal communications services) phones, 
pagers and two – way radios. This bureau also 
regulates the use of radio spectrum to fulfil the 
communication needs of businesses, aircraft 
and ship operators and individuals. 

6.5.4.1.6. Public safety and homeland security bureau – 
addresses public safety, homeland security, 
national security, emergency management, 
disaster management, and other related 
issues. 

6.5.4.1.7. Wire-line competition bureau (WCB) -  it 
develops policies concerning wire-line. It is 
responsible for rules and policies governing 
telephone companies that provide interstate 
and, under certain circumstances intrastate 
telecommunications services to the public, 
through the use of wire-based transmission 
facilities. 

6.5.4.2. Offices 

These serve a support function to the commission, and are 
as follows: 

6.5.4.2.1. Office of administrative Law judges – presides 
over hearings, and issues Initial Decisions.   

6.5.4.2.2. Office of communications business 
opportunities – provides advice to the 
commission on issues and policies concerning 
opportunities for ownership by small, minority 
and women- owned communications 
businesses. 

6.5.4.2.3. Office of engineering and technology –  
provides expert advice on engineering matters 
and technical issues before the Commission. 

6.5.4.2.4. Office of general counsel – serves as chief 
legal advisor to the commission‟s various 
Bureaus and Offices 

6.5.4.2.5. Office of inspector general – conducts and 
supervises audits and investigations relating to 
the operations of the commission. 

6.5.4.2.6. Office of legislative affairs – is the 
Commission‟s main point of contact with 
Congress. 
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6.5.4.2.7. Office of the managing director – functions as 
a chief operating official, serving under the 
direction and supervision of the Chairman. 

6.5.4.2.8. Office of media relations – informs the news 
media of FCC‟s decisions and serves as the 
Commission‟s main point of contact with the 
media. 

6.5.4.2.9. Office of strategic planning and policy analysis 
– works with the Chairman, Commissioners, 
Bureaus and Offices to develop strategic plans 
identifying policy objectives for the agency. 

6.5.4.2.10. Office of work place diversity – advises the 
Commission on all issues related to workforce 
diversity, affirmative recruitment and equal 
employment opportunity. 

From the above, it is clear that a lot of effort has been put 
by FCC in building an efficient structure which is suited to 
better serve the US public. 

6.5.5. Regulatory powers 

The most important powers granted to the commission are powers to 
license, short license, withhold, fine, revoke or renew broadcast licences 
and construction permits. These powers are based on the commissions‟ 
evaluation as to  whether the station has served in the public interest.

320
  

Although the FCC has powers to revoke radio and television 
broadcasting licences, it would appear that they have rarely exercised 
this power since their inception. 

6.6.  Public Broadcasting Service 

6.6.1. The broadcasting sector in the United States of America is vast, and 
there are a plethora of stations both in radio broadcasting and television 
broadcasting. There are about 9,024 television broadcast stations (of 
which 1,750 are full power TV stations; 592 are class A TV stations; 
4,537 TV translators and, 2,145 low-power TV station) in addition to 
these there are about 12, 000 cable TV systems.

321
 

6.6.2. Some of these local commercial television stations are owned and 
operated or affiliated with the large international broadcast networks 
such as ABC, CBS, Fox, NBC, UPN and the WB. There are also 
networks which are available only with cable or satellite television, like 
CNN.

322
 

6.6.3. We will however be concentrating on the Public Broadcasting Service 
(“PBS”). The PBS is a non profit broadcasting television service with 
356 member TV stations. It was created in 1969 and it is owned 

                                                      
320

 http://www.museum.tv  
321

 http://www.nationmaster.com/encyclopedia/communications 
322

 http://www.nationmaster.com/encyclopedia/communications-in-the-united-states  

http://www.museum.tv/
http://www.nationmaster.com/encyclopedia/communications
http://www.nationmaster.com/encyclopedia/communications-in-the-united-states


Page 115 
 

collectively by its member stations.
323

 It obtains its funding from diverse 
sources including the Corporation for Public Broadcasting. It was 
reported to receive 15% to 20% Federal funding and 25% to 29% from 
state and local taxes.  Further, 53% to 60% of public television‟s 
revenue comes from private membership donations and grants.  

6.6.4. PBS was founded to provide diversity programming particularly to rural 
viewers and those who cannot afford to pay for the private television 
services.

324
  PBS is the main provider of programming to US public 

television stations. It is however not responsible for all programming 
carried on public television stations. The stations also receive a large 
portion of their content from third party sources, such as American 
Public Television, NETA and independent producers.  

6.6.5. PBS has no central program production arm or news department. All the 
programming carried by PBS, whether news, documentary, or 
entertainment, is created by the individual member stations. When a 
commissioned program is accepted by PBS for distribution, PBS (and 
not the member station that supplied the program) retains exclusive 
broadcast rights during the period for which such rights were granted.  
The suppliers of the program (which may include independent 
producers) however, maintain the right to sell the program in non-
broadcast media such as DVDs, books, and sometimes PBS licensed 
merchandise. In some instances such ancillary rights are granted to 
PBS.

325
 

6.6.6. PBS stations show diverse programs, covering genres such as fine arts, 
drama, science, history, independent films, public affairs and children‟s 
entertainment and educational shows. 

6.7. Funding for Television Content 

PBS programs are funded by a variety of sources, this includes member station 
dues, the Corporation for Public Broadcasting, government agencies, foundations, 
corporations and private citizens.

326
 

6.8. Program Fund Challenge 

In 1987 the Corporation for Public Broadcasting (CPB) and the PBS created the 
Program Challenge Fund to support high profile, prime time limited series and 
specials for the national public television schedule. The Program fund is aimed at 
high-definition or standard –definition widescreen programs only, and the recipients 
are expected to deliver all digital content with under lying rights. There is no standard 
application process for the Program Fund Challenge, and producers are expected to 
submit projects according to the CPB„s recommended submission guidelines.

327
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6.9. Corporation for Public Broadcasting 

6.9.1. The Corporation for Public Broadcasting (CPB) is a private non-profit 
corporation created by an Act of the United States Congress and 
partially funded by the United States Federal Government to promote 
public broadcasting.

328
   

6.9.2. The CPB is established in terms of the Public Broadcasting Act of 1967, 
as amended.  The Act mainly provides for the powers, functions and 
administration of the Corporation. It also provides, in general terms, that 
the Corporation has the authority to facilitate the development of public 
broadcasting through programming that is of high quality, diversity, 
creativity, excellence, innovation and which is obtained from diverse 
services.  However, the provisions that extrapolate on how the 
Corporation should go about achieving these objectives, i.e. content 
requirements, how such programming is acquired and the holding and 
exploitation of rights are not embodied in this Act, but in the Terms and 
Conditions for Television, Radio and Other Media Production Grant (“the 
Grant Agreement”), dealt with below. 

329
 

6.9.3. The major goals of the CPB are briefly as follows: 

6.9.3.1. Content and service – to promote, educate and inform civil 
society through significant, high-quality content and service; 

6.9.3.2. Support for public media: increase awareness of and 
appreciation for the essential contribution that public media 
makes to civil society; and 

6.9.3.3. Innovation: recognising the transformational change taking 
place between media and audience, and foster innovation 
in public media by supporting projects that advance 
creative or resourceful ideas for improving content, service, 
diversity, and audience reach, including projects that 
employ collaboration as a tool for innovation.

330
 

6.9.4. The CPB does not produce or broadcast programs, it awards grants to 
public broadcasting stations, independent producers, program 
development and organisations such as Public Broadcast Services 
(PBS), American Public Media, the National Minority Consortia (NMA), 
and Public Radio International (PRI). CPB distributes roughly $387 
million in federal funds annually to PBS, PRI , and hundreds of public 
radio and TV stations around the country. The funding, generally goes 
directly to the member stations of PBS and PRI.CPB‟s funding to NMC 
is in line with the public broadcasters commitment to develop culturally 
diverse programming for the US public, and would cater for the diverse 
communities living in the US, including African Americans, Native 
Americans, Latinos, Asian Americans and Pacific Islanders. 

6.9.5. CPB is the largest single source of funding for public television and 
radio programming. However, the average public television station 
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receives only a fraction of its revenue from CPB. Public broadcasters 
raise 85% of their revenues from non- federal sources. In addition to 
federal funding, public broadcasting revenues comes from membership 
dues, foundations, federal grants and contracts, donations from 
businesses, state and local governments, individual gifts, endowments 
and bequests, and public and private colleges and universities.

331
 

6.9.6. The CPB does not normally provide hundred percent of the funding 
necessary to complete a project, and the grantees will need to obtain 
additional funding to complete the project from other sources such as 
those mentioned above. However, the CPB awards the grant on the 
basis that it will receive the complete grant project.

332
 

6.10. Intellectual property rights in the funded work 

The Terms and Conditions of the Grant Agreement are as follows:
333

 

6.10.1. It is the duty of the recipient of the grant to make sure that all the 
intellectual property rights that are embodied in the funded work are 
preserved

334
, and that they are in a position to grant, assign or licence 

the rights to CPB.  

6.10.2. Unless contrary to law, all publications and distributions or exhibitions of 
the project that are funded by the CPB must carry underwriter credit 
identifying CPB‟s financial assistance in connection with the project in a 
manner required by CPB.

335
 

6.10.3. The recipient of the grant is in a position to grant, assign or licence both 
exclusive and non-exclusive rights to the CPB depending on the nature 
of the grant received: 

6.10.3.1. Exclusive Rights:- by accepting a television production 
grant from CPB, the recipient grants, assigns, and licences 
to CPB, and allows CPB to reassign or sublicence, the 
exclusive right:-  

6.10.3.1.1. To any and all uses of the funded project and 
to derivatives thereof, during the initial term; 
and 

6.10.3.1.2. To broadcast the funded project in the 
domestic area during the licence term.

336
 

6.10.3.2. Non – exclusive rights:- by accepting the funding the 
recipient grant, assigns and licences to CPB, and allows 
CPB to reassign or sublicence the following rights: 
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6.10.3.2.1. the right to authorise the Museum of 
Television and Radio in New York and Los 
Angeles and others to perform or display the 
funded work for educational purposes. 

6.10.3.2.2. the right to perform or display the work to 
officials and employees of the federal 
government. 

6.10.3.2.3. the right to authorise others to use the work for 
the institutional promotion of CPB. 

6.10.3.2.4. the right to duplicate and distribute, and 
authorise others to duplicate and distribute, 
any written material prepared by CPB or the 
recipient for use in conjunction with the work. 

6.10.3.2.5. the right to describe the work on a separate 
audio channel as a service for the visually 
impaired.

337
 

6.10.4. No recipient of the funding may grant, license, transfer, assign, or 
otherwise dispose of the rights of any nature in the funded work to any 
of its affiliates without consent from the CPB. In certain circumstances 
the CPB can withhold consent.

338
 

6.10.5. The CPB will have ownership of all videotapes, DVDs, videocassettes, 
computer discs, or other tangible forms of the final version of the 
work.

339
 

6.10.6. The CPB is entitled to share in the revenues generated by the funded 
work and any derivation of the work. Before any payment from these 
future revenues is made, the recipient of the funding is entitled to 
recover any cost of the initial production that were not covered by the 
grant or other funding.

340
 

6.11. Analysis of the US Intellectual Property Regime 

6.11.1. The US Copyright Law provides that the person who commissions any 
of the nine enumerated works, including part of a motion 
picture/cinematograph film or other audiovisual work, who paid for the 
work and took the economic risks for it to be created, is the one who is 
the copyright owner.  Contrary to South African law, the hiring 
party/commissioner is also considered to be the author of the 
commissioned work.  This section which vests copyright in the hiring 
party/commissioner may, however, be excluded by the parties in a 
written agreement.  For the avoidance of doubt, the parties may, in 
respect of a work made for hire, enter into an agreement in advance to 
the effect that the commissioned work is a work made for hire.  
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6.11.2. It is interesting to note that the US Copyright Law gives authors limited 
property rights in their work, and balances the rights of the authors in 
their creations with the need to foster a competitive environment by 
giving the public access to copyrighted works and the ideas they 
encompass.  The South African Act, on the other hand, focuses on the 
enjoyment of the copyright owner in its work and the right of such owner 
to exercise restricted acts in relation to the work. 

6.11.3. Insofar as initial ownership of works made for hire in a motion picture or 
audiovisual work is concerned, the ownership of such works will vest in 
the commissioning party unless, of course, if such rights are divested in 
terms of a written contract.  Parties are not precluded from including 
terms in the agreement which may be to the benefit of the author of the 
script on which the television programme / motion picture or 
cinematograph film is based.  Such benefits can include further future 
payment of royalties based on the success of the television programme 
or movie.   

6.12. Analysis of the US Regulatory Environment and Practice 

6.12.1. The US seems to have a unique public broadcasting environment in 
which public broadcasting and programming makes up only a tiny part 
of the broadcasting industry in the US. This can be attributed to the vast 
commercial broadcasting market. The broadcasting environment is also 
highly commercialised with numerous local television stations being 
owned by the large broadcast networks. 

6.12.2. Nevertheless, there are some notable commercial practices that are 
worth emulating in South Africa that have allowed the continued viability 
of public broadcasters in the US. For instance, where programming is 
commissioned, the independent producer maintains the right to sell the 
program in non-broadcast media. 
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7. INDIA 

7.1. Broadcasting Environment: 

7.1.1. The current Indian broadcasting environment is characterised by a large 
public broadcaster, namely Prashar Bharat, and a number of 
commercial broadcasters too, for example, cable television 
broadcasters are regulated in terms of The Cable Television Networks 
(Regulation) Act, 1995

341
. The regulatory environment includes Self-

Regulatory Guidelines for the Broadcasting Sector published by the 
Ministry of Information and Broadcasting

342
 which envisage both 

broadcaster-specific and industry content self-regulation. However, the 
Indian Cinematograph Act, 1952

343
 provides for a system of film 

certification by the Government-appointed Board of Film Certification 
before same can be shown in public. 

7.1.2. In 2007, a Draft of the Proposed Broadcasting Services Regulations 
Bill

344
 (“Broadcasting Services Bill”) was published for comment by the 

Ministry of Information and Broadcasting. The Broadcasting Services Bill 
proposes to introduce some significant changes to the Indian 
broadcasting environment, including, among others: 

7.1.2.1. the establishment of an independent broadcasting authority 
– the Broadcasting Regulatory Authority of India

345
  

(“BRAI”); 

7.1.2.2. the introduction of an Indian local content quota upon all 
broadcasters. The quota would be as prescribed by the 
BRAI and shall be not less than 15% of the total content of 
a channel.

346
 Note that the Broadcasting Services Bill is 

silent as to any independent television production 
obligations.; and 

7.1.2.3. the repeal of The Cable Television Networks (Regulation) 
Act, 1995.  

To date the Broadcasting Services Bill is yet to be enacted and is 
therefore of no force and effect. 

7.1.3. Prashar Bharati is an incorporated entity with two divisions, a radio 
network called All India Radio and a television network called 
Doordarshan. For our purposes we shall focus on Doordarshan

347
. 

7.1.4. Prashar Bharati is governed by the Prashar Bharati (Broadcasting 
Corporation of India) Act 1990

348
 (“the Prashar Bharati Act”), which Act 

came into force in 1997. One of the major aims of the Prashar Bharati 
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Act was to transform Prashar Bharati from a state broadcaster into an 
autonomous public broadcaster.  

7.1.5. Section 12 of the Prashar Bharati Act sets out the functions and powers 
of the public broadcaster. As is the case with the SABC, the public 
broadcaster has a significant number of public objectives that include: 
providing regional broadcasting services in every State in the languages 
of that State.

349
 Further, the Prashar Bharati Act requires the public 

broadcaster to take steps to ensure that it provides a public service 
including commissioning and otherwise acquiring programming

350
. 

7.1.6. Doordarshan is reliant upon advertising, that is, the sale of airtime, to 
maximise revenues. A recent Indian Ministry of Information and 
Broadcasting Review of Prasar Bharati (“the Review”) has 
acknowledged that, as is the case with South Africa, the reliance on 
advertising has had a negative impact on public service broadcasting

351
.  

7.1.7. Further, Doordarshan has historically engaged in the practice of selling 
auctioned air-time slots to independent producers, again in an attempt 
to maximise revenue. This practice arose as a result of the fact that 
Doordarshan has almost no programming production capacity of its 
own.

352
 As a result of the above practice, Doordarshan owns neither the 

programme content nor the marketing or any other intellectual property 
rights of the programmes broadcasting on its channel.

353
 The Review 

recommends that each channel (which include national, regional and 
local channels) (called “Kendras in India) develops its own production 
capacity/teams. Doordarshan has suffered from its production staff, 
using its equipment, moonlighting in developing programming for 
competitor channels.

354
    

7.1.8. The Review is not against commissioning independent producers to 
develop content but is concerned to ensure that Doordarshan retains 
the capacity to do so too.  The Review further recommended that the 
position of Head of Programming be developed to take responsibility for 
production/programming issues whether produced in house or 
commissioned.

355
  To date over 3742 programmes on the various 

Dordarshan channels have been commissioned from the independent 
production sector.

356
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7.1.9. Whether content is produced in house or by independent producers the 
fact remains and is widely recognised that Indian local content is far 
more popular among Indian audiences than foreign content

357
. 

7.1.10. Since 1995 Doordarshan has been losing market share to commercial 
national and regional stations.

358
 

7.1.11. In terms of section 17 of the Prasar Bharati Act, Government is to pay 
all proceeds derived from the receiver licence fees (that is the Indian 
version of the television licence fee) over to the public broadcaster and 
may also make such grants or loans to the public broadcaster as the 
Government considers necessary. Note however that section 18 of the 
Prasar Bharati Act, makes it clear that the public broadcaster is 
expected to develop its own sources of funding through income derived 
from its operations. The Review recommended that Prasar Bharati 
become financially independent of Government in order to minimise the 
risk of government interference. The possible exception to this 
recommendation was in the area of capital financing.

359
  This has had 

certain unforeseen disadvantages, for example, in 2003 the Ministry of 
Finance did away with Prasar Bharati‟s exemption from paying Service 
Tax.

360
  

7.1.12. Financing and Funding of Prasar Bharati:
361

   The Review 
recommended that Brasar Bharati tries to commercialise its revenue 
generation through, inter alia, the ability to rent studio capacity and the 
sale of advertisements and programme sponsorships Further, the 
Review recommended that other sources of income could be: 
developing public pay television and DTH channels ie subscription 
television; services such as signal distribution, studio and technical 
facilities; television software developed by the broadcaster; as well as 
the sale of archived material from the Doordarshan library.

362
  

7.1.13. Doordarshan has tried to implement the Review‟s recommendations in 
the following respects: 

7.1.13.1. it has commercialised the marketing of its advertising and 
programme sponsorships;

363
 

7.1.13.2. it has established an International Marketing Division to sell 
its programmes/footage to foreign buyers and to make 
technical facilities available for hire etc;

364
   

7.1.13.3. further Doordarshan makes its 64 studios nationwide 
available for hire by  production companies etc

365
; 
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7.1.13.4. it has also commercialised its programming archive and 
library material and, for example, charges US$ 85 per 
minute for drama programming that is less than five years 
old. The programmes are sold under a three year non-
exclusive licence basis

366
.  

7.1.14. In the 1990s infrastructure expansion led to a focus on technical, that is, 
signal distribution expertise rather than on content production.

367
   

7.2. Intellectual Property Environment: 

7.2.1. India is not a signatory to the WIPO 
368

Copyright Treaty
369

. However it 
does have a Copyright Act (1957)

370
 on its books which, inter alia, 

protects copyright in films
371

 and which is compliant with a number of 
international intellectual property rights treaties and conventions 
including the Rome Convention, the Berne Convention and the TRIPS 
agreement (the last two of which India is a member). The Indian 
Copyright Act allows for automatic copyright protection of, inter alia, a 
cinematograph film, for a period of 60 years

372
, although there is a 

copyright notification procedure to augment such protection.
373

 It is 
critical to note that the Indian Copyright Act determines that the author 
of a cinematograph film made in the course of the author‟s employment 
under a contract of service is the employer of the person making the 
film.

374
 Thus the copyright in any cinematograph film made by an in-

house producer employed by Doordarshan will vest in Doordarshan.
375

 
Further, the Indian Copyright Act determines that copyright in any 
cinematograph film made for valuable consideration at the instance of a 
person vests in such person. Thus copyright in any independently-
produced cinematograph film commissioned by Doordarshan would vest 
in Doordarshan . As is the case in South African legislation, copyright 
vesting can be changed as a result of contractual arrangements.

376
 

7.2.2. Note that there is a “fair use” exemption under the Indian Copyright Act 
to allow limited use of copyright works without the copyright owner‟s 
permission, for example, reporting current events etc, but this exemption 
does not apply to film copyright except in the case of the showing of 
films for educational purposes.

377
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7.2.3. One of the most significant aspects of the television production industry 
in India is the phenomenon of “cloning”. This takes place when a format 
of successful programme (whether foreign or Indian) is essentially 
copied and used as a basis for a knock-off programme. The reason for 
cloning is that broadcasters increasingly seek “to guarantee success for 
new television programmes”.

378
 This practice is routine in India and 

even South African film content has been cloned there, for example, the 
film Tsotsi was essentially re-shot frame for frame with the same story 
line, dialogue etc but with different (Indian) actors and no licensing or 
royalties etc were ever paid to the South African producers. Few 
international film or television producers have attempted to use the 
Indian legal system to stop this practice although the larger studios are 
beginning to do so. For example, there is ongoing litigation over the 
making in Bollywood of “Hari Puttar” an alleged clone of Harry Potter.

379
 

7.2.4. Indian film and television executives attempt to absolve their industry 
from the practise of unlicensed cloning of international content by noting 
that it is common practice to clone domestic programmes and films 
too.

380
  Rather than licensing the requisite formats, these executives and 

producers claim that they were “inspired” by foreign programme formats 
to produce their own.

381
    

7.2.5. Thomas, in his article “The Cultural Economics of TV Programme 
Cloning: Or Why India has produced Multi-„Millionaires‟” 

382
, cites 10 

examples of North Indian prime time television shows – all of which are 
clearly cloned. Of the 10, only four are licensed. Unlicensed clones 
include: Hello Friends (a clone of Friends), X-Zone (a clone of The X-
Files) and Preya (a clone of Oprah).   

7.2.6. Although the Indian government has intellectual property laws on its 
statute books (as is detailed above), it is notorious internationally for not 
giving proper effect to intellectual property rights. An example of this can 
be found in the Indian Department of Trade and Industry‟s Policy for 
Import of Cinematograph Films and Other Films (“the Import Policy”). 
While the Import Policy prohibits the import of any “unauthorised/pirated 
films” it also provides that the importation of cinematograph feature films 
and other films “shall be allowed without a licence”.

383
 Further, legal 

commentators have voiced concerns over the lack of appropriate 
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intellectual property rights protection with regard to new media rights in 
the digital era.

384
 

7.3. Analysis of Indian Regulatory Environment and Practice: 

7.3.1. India has a thriving film and television sector, largely focused on the 
domestic market. Local content programming is far more popular than 
foreign programming. While foreign formats are “cloned” for the Indian 
market with some notable successes, this is done with local cultural 
emphases to ensure acceptance by local audiences. 

7.3.2. Like the SABC, Doordarshan has a significant public mandate and yet is 
heavily reliant on commercial sources of revenue including advertising 
and programme sponsorship. In order to reduce costs, Doordarshan has 
engaged in the unusual practice of auctioning airtime slots to the 
independent production sector (in other words, the independent 
production sector pays Doordarsan to air its programming) with the 
result that Doordarshan has little or no editorial control over such 
programming and also enjoys no intellectual property rights arising 
therefrom. Over time this practice has started to change and 
Doordarshan also engages in more typical commissioning practices 
which result in it retaining copyright in commissioned works as per the 
Copyright Act, 1957. 

7.3.3. India also has a poor reputation internationally in respect of the 
protection of intellectual property rights – whether of Indian-produced 
content or of international content that is cloned or pirated in India. As 
we have pointed out, South African producers have not benefited in any 
way from the Indian cloned version of the Oscar-winning film Tsotsi. 
Although protection is theoretically provided for in the relevant 
legislation, Indian courts are notoriously overburdened and few 
independent film-makers internationally have the resources to pursue 
litigation in respect of copyright infringements. 

7.3.4. In our view there is very little about the Indian regulatory or commercial 
practice environment that would be beneficial to adapt for South African 
conditions as India faces certain similar difficulties without having taken 
any particularly innovative steps (either in terms of law or policy 
changes or in terms of commercial practice) to resolve these. Further, 
South Africa has a far more effective and sophisticated intellectual 
property rights protection regime which would entirely prevent the kinds 
of intellectual property abuses that appear to be fairly common in India. 
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8. BRAZIL 

8.1. Intellectual Property Environment: 

8.1.1. Relevant Statutes 

8.1.1.1. The Brazilian copyright regime is governed in accordance 
with the provisions of “Law No. 9610 of February 19, 1998, 
on Copyright and Neighbouring Rights”. 

8.1.1.2. As Brazil is a member of the Berne Convention, it is 
required to grant national treatment “to foreigners who are 
party to the convention”.  Accordingly, the Brazilian 
Copyright Act applies both to Brazilian nationals and 
foreigners.  However, insofar as non-resident foreigners 
are concerned, the copyright protection in Brazil will only be 
afforded to individuals who are nationals of and resident in 
countries that assure Brazilian citizens or residents 
reciprocity and protection of copyright on a similar basis as 
that in Brazil. 

8.1.1.3. The Brazilian Copyright Act, as will appear from its 
heading, deals not only with protection of copyright but, in 
addition, rights that are ancillary to copyright such as, 
protection of performers‟ rights.  Therefore, the protection 
afforded by the Brazilian Act is for creations of the mind 
whatever the mode of expression or medium, tangible or 
intangible.  Section 7(VI) of the Act specifically affords 
protection to audio visual works with or without 
accompanying sound, including cinematographic works. 

8.1.1.4. Although not mandatory, the Brazilian Copyright Act makes 
provision for the registration of copyrighted works, upon 
their creation, subject to payment of a fee.

385
  

8.1.1.5. In terms of section 7 of the Brazilian Copyright Act, the 
following works are eligible for copyright protection: 

8.1.1.5.1. “The texts of literary, artistic or scientific 
works; 

8.1.1.5.2. Lectures, addresses, sermons and other 
works of the same kind; 

8.1.1.5.3. Dramatic and dramatical musical works; 

8.1.1.5.4. Choreographic and mimed works whose stage 
performance is set down in writing or 
otherwise; 

8.1.1.5.5. Musical compositions with or without words; 
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8.1.1.5.6. Audio-visual works, with or without 
accompanying sounds, including 
cinematographic works; 

8.1.1.5.7. Photographic works and other works produced 
by a process analogist to photography; 

8.1.1.5.8. Drawings, paintings, engravings, sculptures, 
lithographs and work of kinetic art; 

8.1.1.5.9. Illustrations, maps and other works of the 
same kind; 

8.1.1.5.10. Drafts, mock-ups and three-dimensional works 
relating to geography, engineering, 
topography, architecture, park and garden 
planning, stage scenery and science; 

8.1.1.5.11. Adaptations, translations and other 
transformations of original works, presented 
as new intellectual creations; 

8.1.1.5.12. Computer programs;  and 

8.1.1.5.13. Collections or compilations, anthologies, 
encyclopaedias, dictionary‟s, databases and 
other works which, by virtue of the selection, 
coordination or arrangement of the subject 
matter, constitute intellectual creations.” 

8.1.1.6. It is noteworthy that section 8 of the Brazilian Copyright Act 
expressly excludes, amongst others, ideas and concepts 
as such from copyright protection. 

8.1.1.7. For the purpose of the opinion, we will be focussing on 
“audio-visual works, with or without accompanying sounds, 
including cinematographic works”. 

8.1.1.8. As in the South African legislation, it is recognised that a 
cinematograph film (audio visual work) may comprise not 
only of the cinematograph film but, in addition, literary 
works, musical works and performances of those works.  
Not only is each individual author protected but, in addition, 
recognition is given to protection of the performers as well. 

8.1.2. Authorship and ownership of copyright content 

8.1.2.1. Section 11 of the Brazilian Copyright Act states that the 
author of a literary, artistic or scientific work is the natural 
person who created it.  Section 11 further provides that the 
protection conferred on an author may be conferred on 
legal entities, but this does not mean that legal entities can 
be authors as only natural persons can be authors.  In 
essence, what these provisions mean is that legal entities 
may enjoy the economic rights flowing from the copyrighted 
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works without obtaining assignment of the copyrighted 
works from the author.

386
  

8.1.2.2. The Brazilian Copyright Act also recognises the concept of 
joint authorship.  A “work of joint authorship”

387
 is defined 

as “any work created jointly by two or more authors”.   

8.1.3. The owner of copyright 

8.1.3.1. The Brazilian Copyright Act provides that the moral and 
economic rights in the works belong to the author who 
created it.

388
  

8.1.3.2. Section 22 makes it very clear that the ownership of 
copyright in a work vests in the author of such work.  This 
position is equally applicable to commissioned works and, 
where a commissioner commissions the making of a 
cinematograph film, the ownership of copyright in such 
work is vested in the author by statute.  There are, 
however, certain exceptions to the general rule that 
ownership in a work (phrased as moral and economic 
rights in the work) belongs to the owner, namely: 

8.1.3.2.1. collective works - the works created under 
instructions from an organiser, in which event 
the economic rights in such work will vest in 
the organiser and not the individual 
contributors of the collective work.

389
  

8.1.3.2.2. computer programs – an employer or 
commissioning party is said to initially own all 
economic rights arising from the development 
of a computer program by a programmer 
acting in the course and scope of his 
employment or on commission.

390
  

8.2.  Cinematograph Films 

8.2.1. The specific issue that we are required to deal with is the proprietorship 
of the copyright in a cinematograph film where a cinematograph film has 
been commissioned by a third party.  The Brazilian Copyright Act does 
not refer to ownership of the work but, rather, to “authorship” of the 
work.  In line with the South African position, the author is the person 
who created the work. There is no requirement for a person to register 
the ownership of copyright although this can be done.  In the event that 
the person, on the particular work, asserts ownership of the work, this 
would be sufficient to identify that individual as the owner of the work, 
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subject to proof to the contrary (Sections 12 and 13 of the Brazilian 
Copyright Act). 

8.2.2. In terms of Section 16 of the Brazilian Copyright Act, the joint authors of 
an audio visual work are regarded as “the author of the scenario or 
literary, musical or dramatic musical subject matter and the director”.  
Accordingly, it is envisaged that each individual who has made input into 
the audio visual work, including the director, would each be the joint 
author of that particular work. 

8.2.3. An audio visual work is defined as “… any work resulting from the fixing 
of images, with or without sound, whose purpose is to give, through their 
reproduction, an impression of movement, regardless of the processes 
used for capturing them, the medium initially or subsequently used for 
fixing them or the means used for disseminating the work.” 

8.2.4. The essence of the Act is to ensure that the authors (and the 
performers) all derive economic benefit from the work.  In terms of 
Section 22, the moral rights and economic rights are vested in the 
author who created the particular work.  When dealing with joint authors, 
unless there is an agreement to the contrary, the joint authors exercise 
their rights (moral and economic) by common consent.  The moral rights 
vested in the author are, essentially, similar to those in South Africa, 
being the right to claim authorship;  the right to have his name 
announced as the author of the work;  the right to keep the work 
unpublished;  and the right to ensure the integrity of the work.  The 
moral rights inure to the benefits of the author‟s successors, insofar as 
audio visual works are concerned, it is the director who exercises the 
moral rights.  Contrary to South African practice, the Brazilian Copyright 
Act provides that the moral rights are irrevocable, and the author will 
always be in a position to exercise the rights of paternity and integrity in 
respect of his works even though he may have assigned the ownership 
to a third party.

391
  

8.2.5. In the event that joint authorship of a particular work is not divisible, 
none of the joint authors may publish the work or authorise its 
publication without the consent of the others.  In the event of 
disagreement, the joint author‟s shall decide by way of a majority vote.  
Any dissenting joint author is entitled not to contribute to the cost of 
publication on the understanding that he will then renounce his share in 
the proceeds and also the right to refuse to be named on the work.  
Each joint author is entitled to independently and without the consent of 
the others, have the work registered and assert his own rights against 
third parties.

392
  

8.2.6. Section 44 of the Brazilian Copyright Act provides that the economic 
rights in audio visual are protected for a period of 70 years from the 1st 
of January of the year following that of their disclosure.

393
  

8.2.7. Authors‟ rights may be transferred wholly or partly to third parties.  The 
rights may be transferred by way of licence, concession, assignment or 
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393
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any other means recognised by law subject to certain limitations that are 
expressly set out and are as follows:

394
  

8.2.7.1. A total transfer includes all the author‟s rights with the 
exception of his moral rights and any other rights expressly 
excluded. 

8.2.7.2. The total and final assignment of rights may only be 
effected by way of contractual provision. 

8.2.7.3. In the absence of a written contractual provision, the 
maximum period of transfer is 5 years. 

8.2.7.4. Unless specifically stated, an assignment of these rights is 
only valid in the country in which the contract has been 
signed. 

8.2.7.5. The assignment is valid only for the mode of exploitation 
existing on the date of the contract. 

8.2.7.6. In the absence of any mention of the mode of exploitation, 
the contract is to be interpreted restrictively and understood 
to be limited to the mode of exploitation that is 
indispensible for the fulfilment of the purpose of a contract. 

8.2.7.7. The total or partial assignment of the author‟s rights has to 
be in writing and is presumed to be for a consideration.  
The subject matter of the rights being granted and the 
manner of their exercise in terms of duration, place and 
price are essential elements of the instrument of 
assignment.  The term of any assignment of an author‟s 
rights in future works may not exceed 5 years.

395
  

8.2.7.8. It is interesting to note that the Brazilian copyright 
legislation limits the validity of an assignment only for the 
modes of exploitation existing on the date of the 
contract.

396
  

8.2.8. In terms of Section 50 of the Brazilian Copyright Act, the total or partial 
assignment of the author‟s rights must be made in writing, but there is 
no requirement for the recordation of such an assignment for it to be 
effective.  The provision further says that the assignment is presumed to 
be for a consideration, thus emphasizing that there should be economic 
benefit for the author in an assignment. 

8.2.9. The authorisation given by an author and performer of a literary, artistic 
or scientific work for the production of an audio visual work shall, unless 
otherwise provided, constitute authorisation of its commercial 
exploitation (Section 81).  Therefore, in the event that the authors are 
commissioned by, for example, the Brazilian public broadcaster to 
create an audio visual work, the authors would not be entitled to prevent 
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the broadcast of that particular work as this was the specific basis for 
the creation of the work. 

8.2.10. The exclusive character of the authorisation shall be written into a 
specific clause and shall lapse on the expiry of a period of 10 years 
following the conclusion of the contract.

397
  

8.2.11. The producer has an obligation to mention on each copy of the audio 
visual work: 

8.2.11.1. The title. 

8.2.11.2. The name of the director and other joint authors. 

8.2.11.3. The title of the work adapted and the name of its author 
where appropriate. 

8.2.11.4. The names of the performers. 

8.2.11.5. The year of publication. 

8.2.11.6. The name or identification mark of the producer.
398

  

8.2.12. The audio visual production contract is obliged to specify: 

8.2.12.1. The remuneration payable by the producer to the joint 
authors and to the performers and also the date, place and 
manner of payments. 

8.2.12.2. The period allowed for the completion of the work. 

8.2.12.3. The responsibility of the producer towards the joint authors 
and the performers in the case of a joint production.

399
  

8.2.13. Section 84 of the Brazilian Copyright Act states that where the 
remuneration of joint authors of an audiovisual work is to be determined 
by the proceeds from the commercial exploitation of the audiovisual 
work, the producer must submit statements to them every six months or 
at different intervals agreed upon by the parties.  This in an important 
provision which encourages proper record keeping and can go a long 
way in ensuring that the remuneration which is due to joint authors of 
audiovisual works is payable accordingly. 

8.2.14. The royalties for musical and dramatico-musical works and phonograms 
incorporated in the audio visual works shall be payable to the owners of 
the corresponding rights by those responsible. The principles and basis 
of remuneration for the broadcasting of works is specifically provided for 
in the Act in Section 68 to 76.  Prior to any public performance, the show 
organiser is obliged to furnish proof of payment of the copyright royalties 
to a collecting society specifically provided for in Section 99 of the Act.   

                                                      
397
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8.2.15. “Public performance” is defined as, amongst others, “the use of audio 
visual works in places frequented by the public by means of any process 
including broadcasting or transmission of another kind or 
cinematographic presentation.”

400
  

8.2.16. The term “places frequented by the public” means “theatres, cinemas, 
sports grounds, restaurants, hotels, hospitals or any place in which 
literary, artistic or scientific works are presented, performed or 
transmitted.” 

401
   

8.2.17. Immediately after the public performance or transmission, the show 
organiser is obliged to submit to the collecting society a full list of the 
works and records used, including the names of the authors, performers 
and producers in each case.  Film production companies and 
broadcasting organisations are obliged to keep authentic copies of 
contracts, arrangements or agreements authorising and governing the 
remuneration for the public performance of the musical works and 
phonograms incorporated in their programs or in their audiovisual 
works.

402
   It is critical that this information should be properly kept by 

both the broadcaster and the production companies.  SABC has 
certainly recognised the need to implement a system which will ensure 
proper record keeping, as the previous system was lacking in this 
regard. 

8.2.18. Although there is no express mention of the term licence “per se”, 
Section 29 of the 1998 Act is said to deal with licences.  In terms of this 
section, the licensee requires express “prior authorisation” of the author 
of a literary, artistic or scientific work to do any of the acts which are 
reserved for the author (i.e. the restricted acts), such as: 

8.2.18.1. complete or partial reproduction; 

8.2.18.2. publication; 

8.2.18.3. adaptation, setting to music or any other transformation; 

8.2.18.4. translation into any language; 

8.2.18.5. incorporation in a phonogram or in an audiovisual 
production; 

8.2.18.6. distribution where it is not provided for in a contract signed 
by the author with third parties for the use or exploitation of 
the work; 

8.2.18.7. distribution for the purposes of offering works or 
productions by cable, optic fibre, satellite, electromagnetic 
waves or any other system enabling the user to select a 
work or production and receive it at the time and place of 
its choice, provided that the excess to the works or 
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productions is made through any system requiring payment 
on the part of the user; and 

8.2.18.8. the direct or indirect use of literary, artistic or scientific work 
in one of the following forms: 

(a) performance, recitation or declamation; 

(b) musical performance; 

(c) use of the loudspeaker or comparable systems; 

(d) radio or television broadcasting; 

(e) reception of a radio broadcast in places frequented by the public; 

(f) provision of background music; 

(g) audiovisual, cinematographic or equivalent presentation; 

(h) use of man-made satellites; 

(i) use of optical systems, telephone or other lines, cables of all kinds and such 
comparable means of communication as may be devised in the future; 

(j) exhibition of works of three-dimensional and figurative art; 

(k) incorporation in databases, storage on a computer, microfilming and any other 
means of archiving of that kind;

403
 and 

(l) any other form of use that exists at present or might be devised in the future.  

8.2.19. From the above, it is clear that the Brazilian Copyright Act recognises 
the need for third parties to obtain express permission from the owners 
to use their work in all media, including future technologies which are 
yet to be invented. 

8.2.20. Section 30 provides that in the exercise of the right of reproduction, the 
owner of a copyright work may make the work available to the public in 
whatever form and place and for whatever time that he considered 
appropriate, either for a consideration or free of charge. 

8.3. The Performers’ Interest 

8.3.1. The “neighbouring rights” deals with the rights of, amongst others, 
performers.  It is specifically recorded in Section 89 of the Brazilian 
Copyright Act that the provisions of author‟s rights apply mutatis 
mutandis to the rights of performers, producers of phonograms and 
broadcasting organisations. 

8.3.2. A performer enjoys the exclusive rights to authorise, for a consideration 
or free of charge or to prohibit: 
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8.3.2.1. The fixing of his performances. 

8.3.2.2. The reproduction, public performance and rental of his 
fixed performances. 

8.3.2.3. The broadcasting of his fixed or unfixed performances. 

8.3.2.4. The making available to the public of his performances in 
such a way that any person may have access to them at 
the time and in the place of that person‟s choosing. 

8.3.2.5. Any other form of use of his performance.
404

  

8.3.3. Where two or more performers take part in a performance, their rights 
shall be exercised by the leader of the group.  The protection of 
performers shall extend to the reproduction of their voices and 
likenesses when they are associated with their performances.

405
  

8.3.4. Performers also enjoy moral rights to the integrity and their authorship of 
their performances, including after the assignment of the economic 
rights, “provided that the abridgement, condensing, editing or dubbing of 
the work in which they have taken part may be undertaken on the 
responsibility of the producer, but it must not alter the nature of the 
performer‟s performance.”

406
  

8.3.5. It is quite interesting to note that the Brazilian Courts have sometimes 
intervened on behalf of performers where they had entered into 
contracts which were unfair to them.  One such case was where a 
musician had assigned her rights in a musical work for a negligible 
amount of money, thus leading the courts to intervene on her behalf.

407
   

8.4. Format Rights  

8.4.1. Although copyright protection in Brazil does not extend to ideas, there 
has been a recent decision where the court recognised a television 
format as “copyrightable” in its own right. 

8.4.2. In the case of Endemol v TV SBT
408

 the claimant, Endemol, approached 
the court for an injunction to stop TV SBT from using a format similar to 
their well known Big Brother format. Endemol had entered into 
negotiations with TV SBT in the course of which Endemol provided 
extensive information regarding the Big Brother format. TV SBT chose 
not to acquire a licence for the format and produced its own format, 
Casa Dos Artistas, which was strikingly similar to Big Brother. 

8.4.3. The court found that the Big Brother format attracted copyright 
protection under the Brazilian Copyright Law and held that, as a 
signatory to the Berne Convention, it was entitled to follow the principle 
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of national treatment, and give Endemol the same treatment that it gives 
to its own nationals as far as copyrighted works are concerned. 

8.4.4. The judge held that “the whopping similarity between both programmes 
does not stem from chance, but from a badly disguised and rude copy of 
the format of the programme “Big Brother”.  The injunction was allowed 
and Endemol awarded damages of approximately 400 000 pounds and 
their Brazilian licensees of over one million pounds. 

8.5. Analysis of the Brazilian Intellectual Property Regime 

8.5.1. Accordingly, the Brazilian legislation affords protection to the authors of 
the particular work. While according to South African legislation, one is 
required to identify the author, it is often the case that the author is not 
the initial owner of copyright in a particular work. In Brazil, however, it is 
the author who is entitled commercially to exploit and reap the economic 
benefits. This is in contrast with the South African legislation that 
distinguishes between the author and the owner of copyright who are 
not necessarily the same person. 

8.5.2. The Brazilian Copyright Act, however, does recognise the fact that the 
authors are operating within a commercial environment, and that the 
authors rights may well be governed by way of contract.  Therefore, the 
Act does recognise that the provisions of the Brazilian Act may be 
amended by way of contract.   

8.5.3. The author of the work is entitled to dispose of the work to a third party, 
subject to the agreement.  Therefore, insofar as commissioning of audio 
visual works is concerned, the joint authors of the work would be the 
script writer, the director etc.  This is distinct from the South African 
regime.  In the event that the broadcaster who commissioned the work 
wishes to acquire ownership of the cinematograph film, each of the 
authors would have to agree to this and the ownership would be 
transferred in terms of an agreement.  Furthermore, in the event that the 
owners are to waive their right to claim economic benefit from the 
exploitation of the cinematograph film, this would have to be stipulated 
in the agreement. 

8.5.4. As with the South African regime, however, the broadcaster would be 
the proprietor of copyright in and to the broadcast which would 
constitute a totally separate work. 

8.5.5. The situation is similar with performers who, absent any agreement to 
the contrary, would be entitled to receipt of a royalty.  However, as with 
the author(s), the performers may govern their entitlement to income by 
way of agreement. 

8.5.6. It is to be noted that, the focus of the Brazilian Act and South African Act 
is different in that the Brazilian Act focuses on the economic 
remuneration the author is entitled to whereas the South African Act 
focuses on the copyright owner‟s entitlement to certain exclusive acts in 
relation to the particular work.  Save any agreement, the entity who 
commissioned the work would not be the owner of copyright of that 
particular work. 
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8.5.7. Unlike in South Africa (with the exception of registration of copyright in 
cinematograph films), there is provision to register copyright in Brazil, 
although not mandatory. 

8.5.8. The Brazilian copyright legislation accords moral and economic rights in 
the work to the author, and recognises the author‟s right to derive some 
economic benefit from the copyrighted works.  This is equally applicable 
to the producers, directors and performers alike.  Also, what is quite 
unique to Brazil is that it precludes the waiver of the author‟s moral right. 
This is in contrast with the position in the UK, the US and South Africa.   

8.5.9. Contrary to many jurisdictions in the world, Brazil has shown itself to be 
quite progressive and creative in its application of the law, and this was 
seen in the case of Endemol vs TV SBT, where they accorded 
protection to a format under copyright.   

8.5.10. The Act is against the granting of blanket assignments for the 
exploitation of copyrighted works in respect of modes of exploitation (or 
platforms) still to be developed.  This will preserve the rights of the 
owner of copyright in the work, and will force the parties to renegotiate 
once further modes of exploitation are developed.  The copyright 
legislation even emphasises the need for third parties to obtain express 
permission from the owners to use their works in all media, including 
future technologies which are yet to be invented.  

8.5.11. There is also a practice in Brazil in terms of which the courts will 
intervene on behalf of authors of assigned works in cases where they 
are not remunerated fairly for their assigned works.  Such a practice is 
commendable and will go a long way in addressing the unequal 
bargaining powers between contracting parties, and in ensuring 
fairness. 

8.6. Broadcasting environment: 

8.6.1. The Brazilian broadcasting environment has undergone major changes 
since the time a military government took power in 1964 to date. Under 
the military government, television was seen as a tool to control political 
information and licences were used by the government as a means to 
gain political support.

409
  

8.6.2. During the formative years of the Brazilian television industry was 
marred with political influence and censorship, a network named TV 
Globo was formed in 1964 and chosen as partner by the military 
government. Other smaller television networks were also established, 
i.e SBS (Silvio Santos) which targeted the lower middle working class 
and poor audience with variety and game shows, TV Manchete which 
targeted elite audience imported programs and soapies (telenovelas), 
and TV Bandeirantes which focused on public affairs, sports and news. 

8.6.3. Out of all these networks, TV GLOBO was the leader and had the 
largest viewership. Although the networks showed a huge leaning 
towards US programming, it did not seem to carry favour with the 
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brazilian locals as they seemed to prefer their own local 
programming.

410
   

8.6.4. Brazil is today rated as a large and productive commercial television 
sector. There are six large privately owned networks in Brazil and a total 
of 240 stations.

411
 The largest communication media in Brazil is open 

TV. Cable, satellite and pay TV were introduced in the early nineties. 
The pay-per-view TV market was also introduced in Brazil covering 
mainly international sports such as soccer, boxing, tennis and basket 
ball as well as special programs such as reality shows.

412
  TV Globo, the 

largest Brazilian Network in Brazil is the fourth largest commercial 
network in the world.

413
  It has a 99.69% national coverage that reaches 

an average audience of 54% of the Population.
414

  

8.6.5. Brazilian television entertainment consists substantially of its nationally 
produced serials, supplemented by U.S produced programs and dubbed 
films. The Brazilian produced material is very popular locally.

415
  

8.7. Public broadcaster: 

8.7.1. There have been further developments within the Brazilian broadcasting 
arena, in that the Brazilian Communication Company (“BCC”), 
responsible for operating the public television in Brazil, was created by a 
Presidential Provisory Decree.

416
  The BCC‟s principal enterprise is said 

to be TV Brazil, a new public television channel which started operating 
on 2 December, 2007.  

8.7.2. The objective of the BCC is to constitute a Nationwide Public 
Communications network that will produce and transmit informative, 
educational, artistic, cultural, scientific, citizen related and recreational 
programs. The BCC is connected to the Secretariat of the Social 
Communication of the presidency of the Republic, and is ostensibly   
independent of the federal government with regard to production, 
programming and content distribution and should be subject to editorial 
control with the participation of civil society.

417
  

8.7.3. The decree provides that the company should promote national culture, 
regional productions, independent productions and access to 
information by means of a plurality of sources of production and 
distribution of content. 

8.7.4. The Board of Administration of the BCC shall be composed of 5 
members nominated by the President, and the Curator's Board shall be 
composed of 20 members responsible for the editorial line and 
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programming. The Fiscal Council shall be composed of 3 members. The 
BCC shall have the form of a closed company with at least 51% of its 
voting shares belonging to the Union. Initially the capital of the company 
shall be formed by the capital of Radiobras and federal assets. The 
remaining shares may be acquired by other state entities. 

8.7.5. The revenues of the company shall come from budgetary income, 
donations, service provision of communications to public and private 
entities, content distribution, programming models and licensing. 

8.7.6. There are concerns that were raised by the London based international 
freedom of expression organisation, Article XIX. It is of the view that 
under the current structure the public broadcaster remains under 
excessive control of the Executive Branch which may undermine its 
independence and impartiality. The organisation urges the Brazilian 
legislators to address the current shortcomings and weakness of the 
presidential decree, thus ensuring that the Brazilian public television 
meets the best international standards and practices.

418
  

8.8. Broadcast regulatory body: 

8.8.1. The Brazilian regulatory organ Agencia Nacional de Telecomunicazoe 
(National Telecommunications Agency (ANATEL) was created by the 
Telecommunications Act of 1997 to oversee the telecommunications 
and pay TV industries. The regulatory body brought about a radical 
change in the regulation of communication industries in Brazil.

419
  

Previously, the military regime had a huge impact on the broadcasting 
policies, but after the democratic elections, new policies were adopted 
which condemned censorship and encouraged transparency. 

8.8.2. The administrative procedures of the regulator must be made public, 
and all decisions must be subject to public consultation before 
enforcement. ANATEL and the Ministry of Communications are 
responsible for concessions, permits and authorisations granted to 
television and broadcasters.

420
  ANATEL is modelled after the Federal 

Communications Commission, the regulatory body in the United States 
of America. 

8.8.3. The Ministry of Culture is involved in negotiations to create ANCINAV 
(Agencia Nacional de Cinema e Audiovisual), the National Film 
Audiovisual Agency to substitute ANCINE (Agencia Nacional de 
Cinema) the National Film Agency in the regulation and implementation 
of development and support for cinema, cable TV, internet and 
audiovisual segment. The mandate of ANCINAV will be supplementary 
to the mandate of ANATEL and the Ministry of Communications. If 
ANATEL authorises a telecommunications company to transmit 
audiovisual contents, ANCINAV will have the responsibility to regulate 
and mediate between the producer of the audiovisual programming and 
the operator that will transmit it.

421
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8.9. Independent producers  

8.9.1. Most of Brazil‟s television programs are produced by in-house 
producers of the various television networks. There are however 
independent production companies who do not work for the television 
channels.

422
  In July 1999 the Brazilian Association of Independent 

Television Producers (ABPI – TV) was founded. This is a non-profit 
organisation which represents independent production companies of 
audiovisual content for television, seeking new opportunities in Brazil 
and abroad.

423
  

8.9.2. Funding for independent producers: 

8.9.2.1. The Brazilian Development Bank (BNDES), a federal public 
company associated with the Ministry of Development, 
industry and Foreign Trade has approved changes in its 
regulations for investments in audiovisual activities, to allow 
independent producers to obtain financing and non-
reimbursable funds for the making of television features, 
documentaries and animated films.

424
  

8.9.2.2. This initiative is for projects that are created for distribution 
and transmission by domestic and foreign broadcasters, 
and co-produced with an international investor. The bank 
will make a maximum of $ 6 million available in non- 
reimbursable resources for independent TV productions.

425
  

For production funds to be released, the application for 
funding must first be approved by the Support Program to 
the Audiovisual Production Chain – PROCULT, which is an 
arm within the BNDES bank dealing with the assessment 
and approval of co-productions‟ funding. 

8.9.2.3. ANCINAV – the National Film Audiovisual Agency has 
initiated the development of a fund for independent 
producers.  The objective of the fund is to create a 
development fund for audiovisuals, directed not only at 
producing films, but also at the production of programming 
for television. 

8.9.2.4. The fund is to be created by charging a 4% fee on 
advertisements on broadcasters in radio and television. 

8.9.2.5. In addition, ANICAV is promoting closer links between 
broadcasters and independent producers.  A tax incentive 
is granted for this purpose to television stations that invest 
in productions associated with independent producers. 
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8.10. Analysis of the Regulatory and Broadcasting Environment 

8.10.1. From the information available to us, it would appear that Brazil offers 
little experience to draw from the perspective of commissioning 
practices and content quota issues that our mandate requires us to 
investigate. 

8.10.2. Given the political history of the country, i.e. a  long history of military 
control, the focus of the broadcasting and regulatory environment in 
Brazil, has mainly been on achieving autonomy from the political forces 
at hand, thus breaking the chains that tied them to the military regime. 

8.10.3. The majority of the productions that come out of Brazil are largely 
produced in-house by the private broadcasters.   

8.10.4. The regulator also does not seem to provide any guidelines or 
requirements for local content and its role seems to be primarily 
regulating concessions, permits and authorizations granted to television 
and broadcasters. 

8.10.5. What can be drawn from the Brazilian experience, is the importance of 
maintaining an autonomous public broadcaster free from political 
interference.  Also, the introduction of the independent producer‟s fund 
may promote growth of the independent production sector and the 
production of high quality television content. 
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9. RECOMMENDATIONS AND CONCLUSION 

9.1. Introduction 

In this section, we do not assess both the pros and cons of the current 
commissioning environment, we focus simply on what, in our view, are the key 
problems with the commissioning environment and, thereafter, we make 
recommendations for how these problems can be addressed.  

9.2.  Problems with the current commissioning environment 

9.2.1. For the benefit of both the SABC and the independent production 
sector, the economic value and financial benefits attaching to intellectual 
property rights in local television content need to be unlocked. Currently, 
rights in commissioned content are all owned by the SABC which has 
been unable to exploit these and so there are few, if any, economic 
benefits flowing to any stakeholder in the industry.  

9.2.2. We are of the view that there has to be paradigm shift in thinking on the 
intellectual property rights issue, one which focuses less on who owns 
what rights? And instead focuses on how do we (collectively) unleash 
economic value to power industry growth? 

9.2.3. The SABC‟s Position: 

9.2.3.1. The SABC has certain objectives that are required to be 
met through the commissioning process. In our view, the 
basic objectives are the following: 

9.2.3.1.1. the acquisition of high quality local content; 

9.2.3.1.2. that fulfils the purposes for which it was 
commissioned ie educates, informs and/or 
entertains; 

9.2.3.1.3. that meets the SABC‟s language obligations; 

9.2.3.1.4. that attracts the desired audiences, whether 
the focus is on audience ratings or a particular 
LSM demographic or other demographic eg 
youth etc; and 

9.2.3.1.5. that drives advertising revenue. 

9.2.3.2. Those basic objectives can only be met if the local content 
is acquired on an exclusive basis such that audiences have 
no option but to tune in to SABC to enjoy the programme. 

9.2.3.3. However, there are other essential objectives in regard to 
the commissioning process that are less obvious yet no 
less critical for the SABC, namely: 

 



Page 142 
 

9.2.3.3.1. the ability to respond quickly and competitively 
to ensure that the best, most creative, 
programming is not snapped up by other 
broadcasters; 

9.2.3.3.2. the need to develop diverse sources of 
content and, particularly, to empower new, 
black creative production talent; and 

9.2.3.3.3. the need to ensure against wasteful and 
fruitless expenditure, precisely because 
publicly- funds are at stake and the SABC has 
legislative obligations in terms of the PFMA to 
manage its procurement processes cost-
effectively and efficiently with severe 
repercussions for the organisation and its 
leadership if this is not done. 

9.2.3.4. The current commissioning environment does not facilitate 
the meeting of the SABC objectives for the following 
reasons: 

9.2.3.4.1. The SABC is unable to benefit from the DTI 
rebates so as to either reduce costs and/or to 
improve production quality of its 
commissioned content; 

9.2.3.4.2. The SABC makes significant contributions to 
the MDDA with little direct (or even indirect) 
benefit to itself. In other countries, 
contributions are made to an independent 
production fund which indirectly benefit the 
broadcasters as such funds are then used to 
produce local content; 

9.2.3.4.3. The SABC is almost solely responsible for 
“driving” the independent production sector as 
there are few non-broadcasting investors 
willing to fund local content production. 
Further, given its enormous public mandate 
and parsimonious (at best) government 
funding, the SABC is in a vice, squeezed by 
rising production costs and an increasingly 
competitive advertising market; 

9.2.3.4.4. The producer fee structure is inherently 
designed to discourage producers from raising 
production quality; mediocrity is encouraged 
with resultant low levels of quality 
programming; 

9.2.3.4.5. The internal commissioning processes are 
complex, slow, and involve large numbers of 
different departments and individuals, whose 
approvals are required to authorise the 
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commissioning of content. While it is arguable 
that, particularly, PFMA requirements demand 
this, there is little doubt that there are definite 
downsides for the SABC including: 

(a) the inability to respond quickly to good, creative ideas leading to an increasingly-
blunt competitive edge; 

(b) the development of a mutually hostile relationship between the independent 
production sector and the broadcaster driven by tussles over: 

(i) the slowness of contract negotiations; 

(ii) line by line budget approvals; 

(iii) creative/editorial decisions; 

(iv) micro-management and disputes over creative independence; 

(v) perceived low financial rewards for producers; and 

(vi) need to reduce unnecessary costs; and 

(vii) that productions simply take a long time to get to air. 

9.2.3.5. The SABC is, indisputably, unable to exploit the intellectual 
property rights it holds in commissioned content to their full 
potential. Thus the SABC is unable, generally, to unlock 
economic benefits for itself arising out of owning these 
rights.  

9.2.4. The Position of the Independent Producers: 

9.2.4.1. The producers responsible for the creation of local content 
currently have essentially one source of income – 
producers‟ fees. 

9.2.4.2. The fees paid to producers are low. Producers, apart from 
a very few, successful ones, live an essentially “hand to 
mouth” existence as they survive from project to project. 
This is not conducive to the production of high quality 
programming as excellent producer talent simply moves 
into other areas of the economy, or, worse, emigrates, in 
search of better financial rewards. 

9.2.4.3. Further, the fees for a particular project are fixed, and so do 
not encourage producers to “reinvest” by improving 
production quality as any increase in cost input on the part 
of the producers constitutes simply a direct reduction in 
their income.  

9.2.4.4. Worse, the low fees are on a sliding scale measured over 
all productions commissioned in a year instead of on a 
production by production basis. This penalises successful 
producers. 
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9.2.4.5. The other potential revenue source is found in the 
intellectual property rights in a programme produced by the 
producer. However, both the law and practice determines 
that while the producer is generally the holder of copyright 
in a cinematograph film, in commissioned work, the 
commissioner holds the copyright. Thus the SABC holds all 
of the intellectual property rights to commissioned work. 
There are a number of drawbacks to this: 

9.2.4.5.1. the producer has little or no incentive to 
increase production values of the programme 
so as to facilitate the future exploitation thereof 
as he or she has no rights therein; 

9.2.4.5.2. the producer has little or no incentive to drive 
the exploitation of the rights which are held by 
the SABC and, further, if the SABC is unable 
or unwilling to exploit the intellectual property 
rights then there is no possibility of the 
producer receiving any kind of financial reward 
arising out of the rights (for example by the 
back-end sharing of revenues that is typical); 

9.2.4.5.3. the producer is generally unable to “unlock” 
the value of the rights as they are not hers to 
exploit; and 

9.2.4.5.4. the producer is unable to use the rights to 
encourage investment by other parties, 
including because there is no perceived 
“market” for such rights in South Africa. 

9.2.4.6. In South Africa there are few established sources of 
funding of independent television productions and so 
producers are generally entirely reliant on SABC production 
fees (and other broadcasting funding to a lesser extent) 
rather than on a healthier diversity of sources of funding. 
The level of financial support available from organisations 
such as the NFVF and the Industrial Development 
Corporation (“the IDC”) is not sufficient to sustain the 
industry. 

9.2.4.7. Besides the funding issues, the general state of the 
relationship between the independent production sector 
and the SABC is not conducive to the development of high 
quality and creative local content given the levels of 
mutually hostility driven by tussles over: 

(a)  the slowness of contract negotiations; 

(b)  line by line budget approvals; 

(c)  creative/editorial decisions; 

(d)  micro-management and disputes over creative independence; and 
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(e) need to reduce unnecessary costs. 

9.2.5. The Position of Other Creative Talent in the Independent Production 
Sector: 

In our view, other creative talent such as directors, script writers and 
lead actors are also disadvantaged in the current commissioning 
environment as they are unable to benefit properly from additional 
broadcasts etc of their programming due to: 

9.2.5.1. historically poor record-keeping in the part of the SABC and 
broadcasters; and 

9.2.5.2. the lack of an established collecting agency to act on their 
behalf. 

9.3. Nature of Proposed Solutions 

9.3.1. We are of the view that solutions can be found to many of the problems 
currently plaguing the industry. 

9.3.2. In our view, the key issues which need to be addressed are: 

9.3.2.1. how to unlock the value of intellectual property rights such 
that both broadcasters and producers (in particular) are 
able to grow; 

9.3.2.2. how to simplify the commissioning process so that it 
becomes more efficient, cost-effective, user-friendly (for 
both producers and the SABC) and quick; 

9.3.2.3. how to access more and better sources of funding, that is, 
besides to the SABC, to the benefit of the creative 
industries collectively in the country, that is including 
broadcasters; 

9.3.2.4. how to build a thriving broadcast ecology that is made up of 
mutually inter-dependent stakeholders with good as 
opposed to fraught relationships between them. 

9.3.3. We are of the view that there are a number of different, but mutually 
supportive strategies and initiatives that can be taken to address the key 
issues. 

9.3.4. We broadly propose the following: 

9.3.4.1. to unlock the economic value of intellectual property rights 
and to promote the exploitation of them to their full 
potential, we recommend that: 

9.3.4.1.1. rights not automatically vest in the 
commissioner in terms of the Copyright Act; 
and 
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9.3.4.1.2. important new rights such as format rights, 
receive specific legislative protection;  

9.3.4.1.3. in terms of the SA TV Content Regulations: 

(a) that the independence of independent television productions, be measured, inter alia, 
in terms of whether or not the producer retains any intellectual property rights therein; 
and 

(b) that the automatic vesting of all intellectual property rights in commissioned local 
television content with the commissioner thereof be deemed to be inherently unfair; 
and 

9.3.4.2. the SABC (with other broadcasters likely to follow suit) and 
the independent production sector re-negotiate their terms 
of trade to allow: 

(a) independent producers to retain ownership of intellectual property rights generally 
(including, on a reversionary basis, those needed by the broadcaster to fulfil its basic 
objectives); and 

(b) for a flexible approach to rights ownership and exploitation and which recognises 
different categories of rights and the need to exploit all of these to the mutual benefit 
of both the SABC and the independent producers; 

9.3.4.3. to broaden and deepen funding sources for local content 
production in the county, we recommend that: 

9.3.4.3.1. the NFVF be empowered to act to promote the 
local production sector; 

9.3.4.3.2. broadcasters, including the SABC, be able, 
voluntarily, to contribute to a local production 
fund operated by the NFVF, in lieu of or 
together with, contributing to the Media 
Diversity and Development Agency and/or the 
Universal Service and Access Fund; and 

9.3.4.3.3. commissioned content be eligible for the DTI 
rebate (which savings could be passed onto 
the commissioning broadcaster or which could 
be invested to ensure higher quality 
productions) provided the intellectual property 
rights are at least 50% held by persons other 
than the commissioning broadcaster; 

9.3.4.4. to encourage the development of a vibrant broadcast 
ecology, we recommend: 

9.3.4.4.1. that the SABC (with other broadcasters likely 
to follow suit) and the independent production 
sector re-negotiate their terms of trade to 
allow, inter alia, for: 
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(a) cost-reduction or cost-efficiency strategies that benefit both parties; and 

(b) fixed cost productions which will not require line by line budget approvals; and 

9.3.4.4.2. the creation of a general creative talent 
collecting agency focused on the television 
sector to be a repository of records and 
information identifying the key talent in various 
productions and ensuring that they are 
appropriately financially rewarded in the event 
of the exploitation of the programme. 

9.4. Proposed Amendment to the Copyright Act: 

9.4.1. We are of the view that the South African Copyright Act ought to be 
amended to do away with the exception vesting copyright in a person 
commissioning a cinematograph film instead of in the author of such a 
work as is the general rule. We think this ought to be done to more 
easily facilitate the further exploitation of cinematograph films by parties 
other than commissioning broadcasters which generally do not exploit 
copyright effectively. 

9.4.2. The South African Copyright Legislation grants ownership of copyright in 
respect of commissioned works, in particular the commissioning or the 
making of a cinematograph film, to the commissioner.  This does not, 
however, preclude the parties from excluding this exception and vesting 
the copyright in the author of the cinematograph film which, in this case, 
is the producer.   

9.4.3. Furthermore, the commissioning clause is problematic as the 
cinematograph film embodies underlying works namely, artistic works, 
literary works, sound recordings etc., which, by law, are owned by the 
author rather than the commissioner. In practice, it would appear that 
these underlying works are assigned to the SABC, thus divesting the 
authors and first owners of the copyright in such works, of their rights to 
commercialise and exploit those works.  This has led to discontent in the 
industry, and we therefore make the following recommendation in trying 
to level the playing field: namely, the amendment of the Copyright Act 
by excluding the exception contained in Section 21(1)(c).  This will have 
the effect of vesting the ownership of the copyright in the producer or 
production company thus leaving it up to the producer/production 
company to assign the ownership of copyright to the SABC or any 
broadcaster as well as investors, should they so wish.  This would be in 
line with the position in the UK, where the exception for commissioned 
works in terms of their old 1956 Act has been completely eliminated in 
the Copyright, Designs and Patents Act of 1988 (“CDPA”), hence 
granting contracting parties more leeway to regulate issues pertaining to 
the ownership of copyright by contract.  It is important to note, however, 
that the exception for commissioned works under the old 1956 Act was 
in respect of limited works, and did not include commissioned 
cinematograph films.  

9.4.4. Notwithstanding the amendment of the Copyright Act to exclude Section 
21(1)(c) as proposed, parties may enter into contractual arrangements 
varying the ownership of copyright.  For instance, the parties may, as an 
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alternative to providing for ownership of the copyrighted works to vest in 
either the SABC or the producers, conclude contracts which provide that 
ownership in the copyrighted works is to be held jointly by both parties.  
This may often come to the fore in respect of co-productions where both 
parties have made financial contribution towards the making of the 
cinematograph film, or where one party has made financial contribution 
and the other party has contributed skill and labour to the project.   

9.4.5. The amendment of the copyright regime as suggested above will not, in 
itself, bring about economic benefit to the parties involved. The parties 
must ensure that they maximise the opportunities available to them to 
commercialise the copyrighted works.  The possibilities to do so are 
endless and include the structuring of appropriate licence agreements 
which will go a long way in unlocking the potential to generate revenue 
from the copyrighted works, and ensuring an equitable solution between 
the parties.   

9.5. Proposed TV Format Legislation 

9.5.1. TV formats, as seen above, are becoming increasingly important in the 
television industry, particularly in the genre of game and reality shows, 
and there is a need to grant the creators and owners of such formats 
some form of protection for the works of their intellect. 

9.5.2. As works have to be reduced in material form before copyright can 
subsist in such works, it does not seem that our copyright law as it 
stands can adequately deal with the protection of format rights.  Certain 
aspects of the TV format may well qualify for copyright protection such 
as the script or “format bible” which contains know-how and information 
regarding how the show is made, but other aspects of the show such as 
the concept may not enjoy copyright protection. 

9.5.3. In view of the popularity of TV formats and the fact that they do not, as 
such, enjoy protection under our Copyright law, we recognise that there 
is a need to grant sui generis protection to TV formats.  In this regard, 
we recommend that special legislation be enacted to deal with format 
rights, and a specialist task team be appointed to drive the legislative 
process forward.  The proposed legislation could, for instance, be called 
“The Entertainment Properties Act”. 

9.6. Proposed Repeal section 38 of the Broadcasting Act and amendments to the 
Electronic Communications Act 

9.6.1. We think it imperative that a body such as the Advisory Body  that was 
meant to be established in terms of section 38 of the Broadcasting Act is 
established, becomes operational and makes appropriate 
recommendations. However, we think that it is more cost effective and 
efficient to make use of existing organisations to perform the functions 
that were supposed to have been performed by the Advisory Body. In 
our view the best existing organisation to perform such a role is the 
National Film and Video Foundation. 

9.6.2. Further, we are of the view that it is inappropriate that the ministerial 
oversight of this body vests with the Minister of Communications. In our 
view such ministerial oversight ought to be provided by the Minister of 
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Trade and Industry. Indeed the Department of Trade and Industry has 
already played a leading role in developing the local television 
production industry as is evidenced by the South African Film and 
Television Production and Co-Production Incentive Guidelines. 

9.6.3. We also think it important that ICASA, as the regulator of local content 
and independent production quotas, play a consultative role in respect 
of the workings of the body. 

9.6.4. Finally, given the pressing needs of the television production as 
opposed to radio production sectors, we are of the view that the focus of 
such a body ought to be changed narrowly to focus on local television 
content production. 

9.6.5. As a result, we suggest that section 38 of the Broadcasting Act be 
repealed in its entirety as such a section fits more appropriately in the 
ECA as opposed to the Broadcasting Act which, since the coming into 
force of the ECA, has effectively become an SABC-related Act only.  

9.6.6. We also think it imperative that television broadcasting licensees are 
able to contribute to a South African Television Content Production 
Fund administered by the National Film and Video Foundation such that 
these voluntary contributions are able to be set off against their 
prescribed annual contributions to the Universal Service and Access 
Fund in the same manner that Media Development and Diversity 
Agency contributions are so set off. 

9.6.7. In this way, the independent television production sector will have an 
additional source of funding of the production of South African television 
content and television broadcasting licensees will reap the indirect 
benefits of, for example, higher quality and better funded local television 
content, while not increasing the amount of their overall contributions to 
the Universal Service and Access Fund. 

9.6.8. As a result we suggest that an Electronic Communications and 
Broadcasting Amendment Act be drafting to: 

9.6.8.1. repeal section 38 of the Broadcasting Act in its entirety; 

9.6.8.2. insert a new definition in section 1 of the ECA worded as 
follows: “National Film and Video Foundation” means the 
National Film and Video Foundation established by section 
2 of the  National Film and Video Foundation Act (Act No. 
73 of 1997);” 

9.6.8.3. insert a new section 61A in the ECA, worded as follows: 

“61A. (1) The National Film and Video Foundation must advise the Minister of Trade and Industry on how the 
development, production and display of local television content can be supported. 

(2) The National Film and Video Foundation must, after consultation with the Authority, the National 
Association of Broadcasters, the Minister, the Minister of Arts, Culture, Science, and Technology, make 
recommendations to the Minister of Trade of Industry on policies, measures, schemes or strategies to 
promote: 
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(a) the production of television broadcast materials that meet the cultural needs of South 
Africans; 

(b) the screening of South African television content; 

(c) awareness of local television content in South African and foreign markets; 

(d) distribution and exhibition of local television content in foreign markets; 

(e) the correction of imbalances in the local television content production industry; 

(f) human resource development to provide skills and training of local television content 
providers; 

(g) co-productions and the concluding of international agreements with regard to local 
television; 

(h) the production and display of local television content; 

(i) the financing of local television content; 

(j) supply-side measures and initiatives to support the production of local television 
content; and 

(k) to enhance the production of local television content for the multi-channel and digital 
broadcasting environment.  

(3) The Minister of Trade and Industry, in consultation with the Minister of Finance must adopt such policies, 
measures, schemes or strategies as recommended to him in terms of sub-section (2) which in his or her 
opinion will most cost-effectively promote the development, production and display of local television content 
and must report to Parliament on the adoption and implementation of such measures.”; and 

9.6.8.4. amend section 89 of the ECA through the insertion of a 
new subsection (4) thereof to read as follows: 

“(4) Television broadcasting service licensees that choose to contribute to the National Film and Video 
Foundation‟s Film and Video Initiative and/or the Film Development Fund must have their annual 
contributions thereto set off against their prescribed annual contribution to the Universal Service and Access 
Fund”. 

9.7. Proposed Amendments to the South African Television Content Regulations: 

9.7.1. We are of the view that the ICASA South African Television Content 
Regulations  require to be amended to make it clear that the automatic 
vesting of all intellectual property rights in an independent television 
production in the broadcaster commissioning such production: 

9.7.1.1. renders a production inherently not independent of the 
broadcaster; and 

9.7.1.2. is inherently unfair because it denies independent 
producers the right and ability to benefit from the on-going 
exploitation of the production. 
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9.7.2. We therefore propose that ICASA be approached by the SABC, the IPO 
and SASFED to amend the Television Content Regulations by the 
insertion of: 

9.7.2.1. regulation 6.2 in regulation 6 thereof, to read as follows: 

“6.2 If a broadcaster obtains all of the intellectual property rights, in perpetuity, to a South African television 
content programme commissioned by it, such programme shall be deemed not to constitute an independent 
television production for the purposes of section 6.1.” 

9.7.2.2. regulation 7.2 in regulation 7 thereof, to read as follows: 

“7.2 In assessing the fairness of the terms of trade and commissioning procedures referred to in regulation 
7.1, the acquisition by a commissioning television broadcasting licensee of all intellectual property rights in 
perpetuity in an independent television production is deemed to be unfair.”  

9.8. Proposed Amendment to the DTI Guidelines:  

9.8.1. We suggest that the Department of Trade and Industry be approached 
by the SABC, the IPO and SASFED to amend the South African Film 
and Television Production and Co-Production Incentive Guidelines  
such that section 6.3 thereof is to read as follows: “Commissioned 
projects by any broadcaster will not be eligible for this incentive[.] unless 
at least 50% of the intellectual property rights therein are held by 
persons who are not broadcasters.” [Drafting note – this would be our 
suggestion but the SABC/IPO/SASFED ought to reach a common 
position on this and then lobby accordingly.] 

9.8.2. The aim of the proposed amendment would be to do away with the 
blanket prohibition on commissioned television programming being 
eligible for the DTI rebate discussed previously in this report.  

9.8.3. There would be at least two immediate benefits to such an amendment: 

9.8.3.1. First, the amendment would allow the SABC to benefit 
indirectly from the DTI rebate. This would significantly 
reduce the commissioning costs of the SABC as the rebate 
ought to be passed on to the SABC by the SPCV – 
theoretically, 35% (capped at R10 million) of each 
production‟s costs, ought to be able to be eliminated as a 
result of the DTI rebate. In effect, the DTI rebate would, if 
allowed to be passed on to the SABC, constitute an 
additional form of government funding for public 
broadcasting, something that the SABC has long argued 
for . 

9.8.3.2. Second, the amendment would allow the independent 
production sector to benefit from greater access to 
intellectual property rights, thereby enhancing their ability 
further to exploit commercially their television productions 
beyond the producers‟ fee paid to them by the SABC for 
the commissioned production. 
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9.9. Broadcasters’ Terms of Trade: A Reconsideration of the “We Commission, We 
Own” Approach: 

9.9.1. We think that the broadcasting industry has a whole needs to reconsider 
the current rights regime which, in brief, is not: 

9.9.1.1. resulting in high production values of South African content; 

9.9.1.2. benefiting the independent production sector; and 

9.9.1.3. of much practical use to broadcasters as they are unable to 
exploit rights effectively. 

9.9.2. The examples of Canada and the United Kingdom of the economic and 
creative potential of intellectual property rights being unlocked by the 
introduction of a new rights regime are instructive and similar changes 
need to be implemented in South Africa to ensure the growth of a 
diverse and more robust South African “broadcasting ecology” – where 
producers compete to produce the best, most creative, most innovative 
programming rather than the cheapest so as to maximise producer fee 
profits; where distributors compete to “bring South Africa to the world” 
and where broadcasters benefit from commissions resulting in better 
content and a more selective approach to rights ownership – taking 
those primary rights essential to their business models for a fixed period 
while sharing in the benefits of other rights exploitation.  

9.9.3. It would not be appropriate for us to provide a complete blue print for 
how rights are to be shared in the industry as this is properly a subject 
for in-depth negotiations within the industry – but we are convinced that 
the current model is not resulting in the overall economic benefits that 
could be derived from South Africa‟s creative industries.  Perhaps the 
most important consideration is that there does not appear to be a 
downside to such a change as broadcasters are not able to benefit 
significantly from the current regime as they are simply unable to exploit 
“all of the intellectual property rights on all platforms in perpetuity in the 
universe and beyond” to paraphrase many of the commissioning 
agreements we have seen.  

9.9.4. In this regard we think it incumbent upon the SABC to be the trend 
setter in this regard way as there is little doubt but that other 
broadcasters would follow suit. As it is, the SABC runs the risk of not 
playing that leading role as potential competitors, such as Telkom Media 
has already indicated its willingness to move away from the current 
intellectual property rights model to a licensing model  in its published 
Terms of Trade. However, given that Telkom Media is not operational 
and it is not clear when its subscription service will begin broadcasting, 
we believe that the SABC could still play that role within the 
broadcasting sector. 

9.9.5. As a result, we suggest that the broader broadcasting industry seriously 
considers moving to a more rational approach to rights ownership and 
exploitation one that: 

9.9.5.1. recognises that South Africa has interesting stories to tell 
that the world would want to see and hear if the quality of 
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the productions telling our stories was of world-class 
quality; 

9.9.5.2. allows for the development of a series of related, 
interconnected, mutually interdependent relationships that 
are the life-blood of a healthy “broadcasting ecology” in the 
creative/media sector; 

9.9.5.3. gives proper recognition to producers‟ intellectual property 
rights and the value thereof as opposed to being focused 
on a “cost of production” model with an automatic vesting 
of rights in the commissioning broadcaster; 

9.9.5.4. ensures that broadcasters have access to those intellectual 
property rights that they really need for their business 
operations; 

9.9.5.5. recognises the principle that intellectual property rights “get 
stale” and that rights granted to the broadcaster ought to 
revert to the producer after a particular agreed period 
(which in our view should be not more than seven years); 

9.9.5.6. has, as a basic principle, that producers ought to own the 
majority (or at least 50%) of the intellectual property rights 
to their productions and programming and ought to be the 
primary exploiters of such property; 

9.9.5.7. recognises the contribution of broadcasters in being the 
catalyst of initial flighting of programming through 
commissioning and enables broadcasters to: 

9.9.5.7.1. share in the  financial benefits flowing from 
exploitation of intellectual property rights, 
depending on a number of factors which can 
be threshed out in more detail at a later stage; 
and 

9.9.5.7.2. take security of all intellectual property rights 
to a programme until the approved 
commissioned programme is delivered to 
SABC ie form of security for cash-flowing a 
programme; 

9.9.5.8. recognises and rewards the creative input of all creative 
talent including: directors, lead actors, script writers etc, 
through ensuring that exploitation of rights benefits such 
creative talent; 

9.9.5.9. encourages the pairing of production companies, that is the 
pairing of established and new production companies to try 
to ensure sustainability, skills development, improved 
production quality, risk reduction, transformation, and rights 
sharing; 
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9.9.5.10. recognises that a “one size fits all” approach to 
commissioning, funding, and rights ownership will not 
necessarily be appropriate in the South African context and 
that a much greater degree of flexibility needs to be built in 
to cater for the different permutations of production 
processes (including with regard to funding, investment, 
transformation, broad-based black economic empowerment 
(BBBEE) etc) that can arise in our industry; and 

9.9.5.11. recognises distinctions between different types or levels of 
intellectual property rights in commissioned content, for 
example: 

9.9.5.11.1. primary rights: for example the exclusive or 
non-exclusive right to broadcast in South 
Africa; 

9.9.5.11.2. secondary rights: broadcasting rights to 
territories outside of South Africa; 

9.9.5.11.3. tertiary rights: franchising and format rights, 
spin-offs, sequels, prequels etc; 

9.9.5.11.4. fourth level rights: broadcasting over different 
platforms eg mobile, Internet streaming, video 
on demand; and 

9.9.5.11.5. fifth level rights: merchandising, CDs, DVD‟s, 
video, books, magazines etc. 

9.10. Broadcaster’s Terms of Trade: Need to Consider Raising Producers Fees and 
Changing the Sliding Scale Model: 

9.10.1. In our view the producers‟ fees for development of content (which is set 
in South Africa on a sliding scale as a percentage of the production 
costs) appear to be low relative to international best practices. 

9.10.2. We would recommend that the SABC considers increasing these to 
bring them in line with international trends. 

9.10.3. Further, while we recognise that producer‟s fees for productions at the 
top end of the pricing range are often negotiated to not be expressed as 
a percentage of costs internationally and that generally fees are set as a 
sliding scale, we are concerned at the SABC‟s practice of calculating 
according to total programming commissioned in a year (ie that is 
across productions) is warranted as it operates to penalise successful 
producers. 

9.10.4. We would recommend that the SABC considers revising the sliding 
scale so that it operates relative to a single production/commission 
rather than in respect of all programming commissioned by a single 
producer in a year. 
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9.11. Broadcaster’s Terms of Trade: Need to shorten the timelines for commissioned 
works: 

One of the key issues that appears to cause enormous and unnecessary frustration 
are the delays and long time periods that characterise the South African 
commissioning process. We suggest that workable but shortened time periods be 
laid down as guidelines for the different steps from responding to a brief to signing a 
contact. We would suggest that such a periods should be no longer than six months 
(longer than many countries internationally but much shorter than is current practice). 

9.12. Broadcaster’s Terms of Trade: Need to cut down on micro-management of 
costs issues ie line by line negotiation of budgets, while improving cost 
efficiencies for the public broadcaster: 

9.12.1. We are of the view that one of the ways in which line by line approval of 
budgets could be avoided, to the benefit of both the SABC and the 
producers, would be to agree upon circumstances when a flat fee rate 
for programming would be appropriate. 

9.12.2. Further, even if this is not done, and budgets need to be negotiated and 
approved, we are of the view that this process could be greatly 
improved to allow more creative flexibility for producers if the SABC felt 
that there was a corresponding willingness on the part of the producers 
to actively cut down on unnecessary expenditure.  

9.12.3. One senior SABC executive expressed a willingness to negotiate a 
different approved budget model than that currently used, arguing that 
there was room for a more flexible model that gave producers greater 
control over creative aspects provided there was agreement about 
bottom lines and cost control. For example the executive suggested a 
model, which we think is extremely valuable, along the following broad 
lines: 

9.12.3.1. Allocations of budgets: 

9.12.3.1.1. Agreement would be reached on the budget 
for broad areas of the production: such as: 

(a) Creative – 60% (actors, script writers, directors, producers); 

(b) Technical – 30% (special effects, studios, cameras, editing, costume, props etc); 

(c) Admin support – 10% (admin, food, transport, accounts); 

9.12.3.1.2. However, within these broad categories we 
would then agree locked-in minimums for 
certain aspects eg a particular maximum 
percentage of the 60% creative budget to be 
spent on actors etc. 

9.12.3.2. Agreement as to how to limit costs:  

9.12.3.2.1. These would be agreements as to strategies 
for ensuring against unnecessary expenditure 
and to try manage production costs as 
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efficiently as possible, including through 
making use of SABC resources where 
appropriate, for example: 

(a) bulk buying where possible (ie across productions, even those of different producers) 
eg for insurance; 

(b) vouchers for use of SABC‟s editing suits; 

(c) using SABC stores where possible eg for sets, costumes etc; 

(d) using SABC cameras where possible – or else negotiating a flat SABC-related rate 
from camera hire companies; 

(e) food vouchers to making use of SABC caterers; 

(f) proof of purchase of asset items such as costume, sets etc. 

9.13. Establishment of a Television Talent Collecting Agency: 

 We are of the view that it would be better for South Africa to avoid the plethora of 
different collecting agencies for television creative talent that have developed in the 
UK, the US and elsewhere. While we understand that there are historical reasons for 
the manner in which these developed in those countries, we are of the view that a 
much simpler more unified and streamlined collecting agency should be established 
in South Africa. In particular we are of the view that: 

9.13.1. there should be a single collecting agency for all key creative television 
production talent ie directors, script writers and lead actors; 

9.13.2. the agency should focus on secondary rights exploitation that is: 
repeats, re-broadcasts, sales of programmes, merchandising, etc; 

9.13.3. the industry has a whole ie broadcasters, independent producers, 
distributors and other creative talent etc should have reporting 
obligations to the agency to enable it to keep track of: broadcasts 
(including repeats etc); sales of programming; other exploitations of 
rights; and who the creative talent in relation to a particular programme 
actually is etc; 

9.13.4. the agency should be funded by commissions ie a percentage of monies 
received from actual rights exploitation and destined for the creative 
talent ie as opposed to a flat fee funded by broadcasters; 

9.13.5. the industry as a whole would need to decide the overall percentage of 
the exploitation of secondary rights that is to be divided among the key 
talent; 

9.13.6. the distributors of secondary rights (whether this is a broadcaster, an 
independent producer or a third party distributor) ought to be 
responsible for paying the agency the agreed upon percentage of the 
exploitation of secondary rights to be distributed among the creative 
talent; and 
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9.13.7. the creative industry ought to decide how such monies are to be actually 
divided up ie as between agency and the director, script writer, lead 
actors etc once these have been paid to the agency. 

9.14. Conclusion 

9.14.1. We have tried to highlight for both the SABC and for independent 
production sector what the international experience of commissioning 
and rights exploitation has been and what the trends are. We think that 
the experiences of Canada and the United Kingdom are particularly 
useful for South Africa although there are, of course, enormous 
contextual differences between all of these countries. 

9.14.2. We think that there is little doubt that the current laws and practices are 
not supportive of the creation of a vibrant broadcast ecology and a 
growing creative sector and we are of the view that this needs to 
change. 

9.14.3. We have made recommendations for, inter alia: statutory and regulatory 
amendments as well as for changes in the SABC‟s commercial 
practices, so as to encourage efficiencies and economic growth in the 
sector to drive higher production quality and to create space for 
entrepreneurial producers, distributors etc. We believe that we have 
made practical recommendations which will benefit broadcasters, 
independent producers and other creative talent in the television 
industry. 

9.14.4. At all times we have been extremely conscious of the fact that our 
mandate has been a joint one. We have tried to be as fair as possible to 
all parties, focusing on the fact that in the end, all elements of the 
television sector have a common vision committed to transformation, 
diversity, creativity, growth and the development of a uniquely South 
African culture.  

9.14.5. We thank you for the opportunity of working on this project and trust that 
our research and recommendations will prove helpful and will provide a 
useful starting point for ongoing negotiations within the industry. 

Justine Limpitlaw, Tshepo Shabangu and Judith Njuguna 
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Annexure A: List of Interviewees: 

 

 

Mr Roy Ackerman - Independent UK producer 
Mr Robyn Barty King - Independent UK producer (formerly of Channel 4) 
Mr Simon Berthon –Directors UK 
Mr Richard Bradley - Independent UK producer 
Ms Susan Cooke - Independent UK producer (formerly of Channel 4)  
Mr Neil Davies - Independent UK producer 
Mr Indra De Lanerolle – Independent producer 
Mr Rehad Desai – SASFED 
Mr Jonathan Dorfman - Independent US producer 
Ms Hariet Gavshon – Independent producer 
Mr Ben Gibson – London Film School 
Mr Colin Gotts - Independent UK producer 
Ms Laura Green - Sky 
Ms Ida Haimes - SABC 
Mr Ryan Haidarian - National Film and Video Foundation 
Mr James Hunt – Sky  
Mr Jonathan Jackson – Independent UK Distributor 
Mr Grant Kier - Independent UK producer 
Mr Philip Leavesley - SABC 
Ms Desiree Maakgraaf – Independent producer  
Mr Mvuso Mbebe – SABC 
Ms Nobuhle Mbongo – SABC 
Mr John McVey – PACT UK 
Ms Kamscilla Naidoo – SABC 
Ms Ketiwe Ncgobo  - SABC 
Mr Robin Nicholson – SABC 
Mr Adrian Pennink - Independent UK producer 
Mr Paul Raleigh - Independent producer 
Mr Denman Rooke - Independent UK producer 
Ms Monisha Shah – BBC Worldwide 
Mr Nhlanhla Sibisi – SABC 
Ms Janet Smyth - Independent UK producer 
Mr Friederich Stark – Independent producer 
Mr Hans Strydom – Collecting agency activist 
Ms Patricia Van Heerden - SABC 
Mr Mfundi Vundla – Independent producer 
Mr Ed Worster – SABC 
Mr Mark Young - Independent UK producer and distributor 
 

 

 




